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IN THE THIRD JUDICIAL DISTRICT COURT, MURRAY DEPARTMENT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ooOoo
TOBY GOTTLING,

ORDER
Plaintiff,

vs.
Civil No. 000210087
KELLY PETERSON DBA CARBMASTER,
Judge Michael K. Burton
Defendant.
ooOoo
This matter came on regularly before the court on the 2 0TH day of
March, 2001 at the hour of 1:30 a.m. for consideration of Plaintiff's
Motion for Partial Summary Judgment, Defendant's Motion for Summary
Judgment, Plaintiff's Motion to Amend the Complaint, Plaintiff's Rule
56(f) Motion, Defendant's Motion for Protective order, Defendant's
Motion to Strike Affidavit and Plaintiff's Motion to Compel. The
plaintiff was represented by Robert H. Wilde.
represented by Bradley Tilt.

Defendant was

The Court having reviewed the memoranda

filed, listened to the argument of counsel and having reviewed the

1

affidavits filed in support thereof, having written and filed a
Memorandum Decision and having good cause appearing therefore:
NOW THEREFORE IT HEREBY ORDERED that;
1.

Plaintiff's Motion for Partial Summary Judgment is granted

for the reasons set forth in the Court's Memorandum Decision
describing the court's reasoning that a clear and substantial public
policy against discrimination based on sex exists in Utah which
supports a cognizable cause of action for wrongful termination in
violation of public policy,
2.

Defendant's Motion for Summary Judgment on the issue of

whether or not a cause of action exists for wrongful termination in
violation of public policy based on sexual discrimination is denied
for the reasons reflected in paragraph one,
3.

Defendant's Motion for Summary Judgment on the personal

liability of defendant Kelly Peterson is denied without prejudice anri
may bo rcfilLfttf after plaintiff has taken discovery,
4.

Plaintiff's Motion to Amend the Complaint is granted.

Plaintiff's proposed second amended complaint shall be the operative
complaint herein,
5.

Plaintiff's Rule 56(f) Motion is granted,

6.

Defendant's Motion for Protective Order is denied, and

7.

Defendant's Motion to Strike the Affidavit of plaintiff is

denied.
T •\n\iiR4^\order
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Dated

this
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Michael
Distric
^URBALCI

L \D\11843\order

3

Delivery Certificate
I hereby certify that a true and correct copy of the foregoing
Order was mailed to the following via first: class mail, postage

.IB
prepaid thereon, thj

ZO^day of

MAWlCiJU

, 2001.

S t even. R. McMurray
Bradley Tilt
455 East 500 South #300
Salt Lake City, Utah 84111
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IN THE THIRD JUDICIAL DISTRICT COURT pp UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT
TOBY GOTTLING,
Plaintiff,

MEMORANDUM DECISION

v.
KELLY PETERSON, dba Carbmaster,
Defendant.

:

Civil No. 000210087
Judge Michael K Burton

There are several motions pending before the court.1 Plaintiffs motion for partial
summary judgment and Defendant's cross motion for summary judgment are dispositive of
certain prominent issues and the Court will address motions first and then move on to the
remaining motions.
Summary judgment is warranted when "there is no genuine issue as to any material fact
and . . the moving party is entitled to a judgment as a matter of law." Utah R. Civ. P. 56(c). In
determining whether summary judgment is appropriate, the Court "view[s] the facts and all
reasonable inferences drawn therefrom in the light most favorable to the nonmoving party." K &
T, Inc. v. Koroulis, 888 P.2d 623, 624 (Utah 1994). Because both parties are moving for
summary judgment, each motion must be evaluated separately, drawing all inferences in favor of
1

1) Plaintiffs Motion for Partial Summary Judgment;
2) Defendant's Motion for Summary Judgment;
3) Plaintiffs Motion to Amend the Complaint;
4) Plaintiffs Rule 56(f) Motion;
5) Defendant's Motion for Protective Order; and
6) Defendant's Motion to Strike the Affidavit of Plaintiff.

the non-moving party.
Plaintiffs motion for partial summary judgment seeks to eliminate four of the
Defendant's affirmative defenses which are: 1) That the Defendant is not the real party in interest
because plaintiff was employed by P.R. Incorporated, LLC, not Kelly Peterson personally;
2) That because the Plaintiff was employed by a corporation, Defendant Kelly Peterson is not
personally liable for Plaintiffs wrongful termination; 3) That the Plaintiffs claims are preempted
by the Utah Anti-Discrimination Act (UADA); and 4) That the Plaintiff has failed to exhaust her
administrative remedies under the UADA. Defendant's motion for summary judgment, on the
other hand, seeks prevail on three of its affirmative defenses: 1) That the Plaintiffs cause of
action for wrongful termination in violation of public policy is preempted by the UADA; 2) That
there is no clear and substantial public policy against firing an employee under the circumstances
of this case; and 3) That Kelly Peterson cannot be personally liable for the wrongful termination
of the Plaintiff because P.R., Inc. and not Mr. Peterson was Plaintiffs employer. The Court will
address each issue in turn.
Defendant urges that there is no support in Utah law for Plaintiffs cause of action for
Wrongful Termination in Violation of Public Policy. Defendant further argues that Burton v.
Exam Center Industries. 994 P.2d 1261 (2000), precludes Plaintiffs claim on the basis that it is
preempted by the UADA. The Court disagrees with Defendant's contentions.
There is ample case law in Utah supporting a cause of action for wrongful termination in
violation of public policy. See generally. Peterson v. Browning. 832 P.2d 1280 (Utah 1992);
Berube v. Fashion Centre. Ltd.. 771 P.2d 1033 (Utah 1989) Most recently the Utah Supreme
Court addressed the public policy exception to the at-will employment doctrine in Burton v.
Exam Center Industries. 994 P.2d 1261 (Utah 2000). In that case, the plaintiff alleged that he

was discriminated against on the basis of his age and was fired for that reason. He sued his
employer for terminating his employment in violation of a public policy against age
discrimination.

The Utah Supreme Court stated:

An at-will employee may overcome that presumption be demonstrating that (1)
there is an implied or express agreement that the employment may be terminated
only for cause or upon satisfaction of another agree-upon condition; (2) a statute
or regulation restricts the right of an employer to terminate an employee under
certain conditions; or (3) the termination of employment constitutes a violation of
a clear and substantial public policy, [citations omitted] In that case, we further
remarked that not every employment termination that has the effect of violating
some public policy is actionable: "a public policy whose contravention is
achieved by an employment termination must be 'clear and substantial' to be
actionable." Declarations of public policy can be found in constitutions and
statutes, but not all statements made in statutes are expressions of public policy.
Id at 1263 (quoting Fox v. MCI Communications Corp., 931 P.2d 857, 859 (Utah 1997).
In Burton, the plaintiff relied solely on the UADA to establish a clear and substantial
public policy against age discrimination. The Court was not persuaded that the UADA alone
established a clear and substantial public policy against age discrimination with respect to small
employers (i.e. employers with less than fifteen employees). The Court stated,
This exemption of small employersfromthe FEHA ban on age discrimination
was enacted simultaneously to and is inseparable from the legislative statement of
policy. For that reason, and because no other statute or constitutional provision
bars age discrimination, we conclude that there presently exists no 'fundamental
policy' which precludes age discrimination by a small employer.
Id. at 1264 (emphasis added). However, the Court also specifically limited its decision to
claims of age discrimination, stating, "Suffice it to say that sex, race, religion, and disability may
present different considerations and a public policy against discrimination on those grounds
might conceivably be found in other statues of this state. That question is not before us and we
express no opinion on that subject." Id
Separate and apart from the UADA, the Utah Civil Rights Act also prohibits

discrimination based on sex, but notably, leaves out any mention of age discrimination.2 Utah
Code Ann. § 13-7-1 (2000). Additionally, the plaintiff has cited ten executive orders from
governors of the State of Utah, including our current governor, all forbidding the practice of
sexual harassment in every workplace in which state employees are required to conduct business.
Finally, plaintiff has cited to 42 U.S.C.A. §§ 2000e et. seq. as evidence of an overriding federal
public policy against sexual discrimination. In light of these statements of public policy from
the Utah legislature, the Utah executive branch, and Congress, this Court is persuaded that there
is a clear and substantial public policy forbidding discrimination based on sex. Therefore, the
Plaintiff has stated a cognizable cause of action for wrongful termination in violation of public
policy
The remaining issue is whether the Plaintiffs claim is pre-empted by the UADA. There
is no controlling authority on this issue, and therefore, the Court will borrowfromthe reasoning
of another jurisdiction. In Molesworth v. Randall. 672 A.2d 608 (Md. Ct. App. 1996), the
Maryland Court of Appeals ruled that Maryland's version of the Anti-Discrimination Act did not
preempt a common law cause of action for wrongful discharge of an employee by an employer
with less than fifteen employees. The Maryland Court reasoned that it would be improper to
assume that the legislature meant to insulate employers with less thanfifteenemployeesfromthe

2

It is hereby declared that the practice of discrimination on the
basis of race, color, sex, religion, ancestry, or national origin in
business establishments or places of public accommodation or in
enterprises regulated by the state endangers the health, safety, and
general welfare of this state and its inhabitants; and that such
discrimination in business establishments or places of public
accommodation or in enterprises regulated by the state, violates the
public policy of this state.
Utah Code Ann. § 13-7-1 (2000) (emphasis added.)

state public policy against discrimination based on sex. Rather, a more accurate interpretation of
the legislature's intent was that the exception for employers with less than fifteen employees was
a means to avoid overburdening the administrative agency responsible for enforcing the Act.
The Court correctly pointed out that, had the legislature intended to protect small employers from
common law wrongful discharge, it could have included small employees in the Act and thus
preempted thefieldof employment discrimination entirely.
Similarly, in Utah, our state legislature could have preempted thefieldof employment
discrimination, but chose not to. It would be inequitable tofindthat there is a clear public policy
against discrimination on the basis of sex, but that small employers are granted a license to
discriminate and their employees have no recourse available to them. Therefore, the Court finds
that the UADA does not preempt Plaintiffs common law cause of action for wrongful
termination in violation of public policy. Accordingly, Plaintiffs motion for partial summary
judgment is granted with respect to affirmative defenses four and five.
The remaining issue raised in the parties' cross motions for summary judgment is
whether the Defendant can be held personally liable for the wrongful termination alleged by the
Plaintiff, or whether Plaintiff must name the corporate employer P.R., Inc. as a defendant. The
Court will hold off reaching a decision on that issue for two reasons. First, the Plaintiff has
sought leave to amend her complaint to name P.R., Inc. as a defendant. The Court will grant
Plaintiff leave to amend her complaint should she choose to do so. However, the Court will not
issue an advisory opinion as to whether Mr. Peterson would be personally liable while plaintiffs
motion to amend her complaint is pending.
Second, Plaintiff hasfileda Rule 56(f) motion asking the Court to refrain from ruling on
the issue of Mr. Peterson's liability until she has had an opportunity to take his deposition.

Plaintiff has alleged that Mr. Peterson did not maintain the corporate formalities separating
himselffromP.R., Inc. The Plaintiff is entitled to discover whether the interests and ownership
of the corporation were such that they justify piercing the corporate veil. Therefore, Plaintiffs
Rule 56(f) motion is granted.
Defendant's Motion for Protective Order and Defendant's Motion to Strike the Affidavit
of the Plaintiff are denied.

ADDENDUM #2
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A.L.R. — Workers' compensation as precludmg employees suit against employer for sexual
harassment in the workplace, 51 A.L.R.5th 163.

34A-5-102.

Same-sex sexual harassment under state antidiscnmination laws, 73 A.L.R.5th 1.

Definitions,

As used in this chapter:
(1) "Apprenticeship" means a program for the training of apprentices
including a program providing the training of those persons defined as
apprentices by Section 35A-6-102.
(2) "Bona fide occupational qualification" means a characteristic applying to an employee:
(a) that is necessary to the operation; or
(b) is the essence of the employee's employer's business.
(3) "Court" means:
(a) the district court in the judicial district of the state in which the
asserted unfair employment practice occurred; or
(b) if this court is not in session at that time, a judge of the court
described in Subsection (3)(a).
(4) "Director" means the director of the division.
(5) "Disability" means a physical or mental disability as defined and
covered by the Americans with Disabilities Act of 1990, 42 U.S.C. 12102.
(6) "Division" means the Division of Antidiscrimination and Labor.
(7) "Employee" means any person applying with or employed by an
employer.
(8) (a) "Employer" means:
(i) the state;
(ii) any political subdivision;
(iii) a board, commission, department, institution, school district, trust, or agent of the state or its political subdivisions; or
(iv) a person employing 15 or more employees within the state
for each working day in each of 20 calendar weeks or more in the
current or preceding calendar year.
(b) "Employer" does not include:
(i) a religious organization or association;
(ii) a religious corporation sole; or
(iii) any corporation or association constituting a wholly owned
subsidiary or agency of any religious organization or association
or religious corporation sole.
(9) "Employment agency" means any person:
(a) undertaking to procure employees or opportunities to work for
any other person; or
(b) holding itself out to be equipped to take an action described in
Subsection (9)(a).
(10) "Joint apprenticeship committee" means any association of representatives of a labor organization and an employer providing, coordinating, or controlling an apprentice training program.
(11) "Labor organization" means any organization that exists for the
purpose in whole or in part of:
(a) collective bargaining;
(b) dealing with employers concerning grievances, terms or conditions of employment; or
(c) other mutual aid or protection in connection with employment.

vx^/
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an individual or of an individual's ancestors.
(13) "On-the-job-training" means any program designed to instruct a
person who, while learning the particular job for which the person is
receiving instruction:
(a) is also employed at that job; or
(b) may be employed by the employer conducting the program
during the course of the program, or when the program is completed.
(14) "Person" means one or more individuals, partnerships, associations, corporations, legal representatives, trusts or trustees, receivers, the
state and all political subdivisions and agencies of the state.
(15) "Presiding officer" means the same as that term is defined in
Section 63-46b-2.
(16) "Prohibited employment practice" means a practice specified as
discriminatory, and therefore unlawful, in Section 34A-5-106.
(17) "Retaliate" means the taking of adverse action by an employer,
employment agency, labor organization, apprenticeship program, on-thejob training program, or vocational school against one of its employees,
applicants, or members because the employee, applicant, or member:
(a) has opposed any employment practice prohibited under this
chapter; or
(b) filed charges, testified, assisted, or participated in any way in
any proceeding, investigation, or hearing under this chapter.
(18) "Vocational school" means any school or institution conducting a
course of instruction, training, or retraining to prepare individuals to
follow an occupation or trade, or to pursue a manual, technical, industrial,
business, commercial, office, personal services, or other nonprofessional
occupations.
History: C. 1953, 34-35-2, enacted by L.
1969, ch. 85, § 161; 1979, ch. 136, § 1; 1985,
ch. 189, § 1; 1990, ch. 63, § 1; renumbered
by L. 1996, ch. 240, § 249; renumbered by
L. 1997, ch. 375, § 164; 1999, ch. 161, § 1;
2001, ch. 73, § 24.
Amendment Notes. — The 1999 amendment, effective May 3, 1999, redesignated
former Subsection (9) as Subsection (5), substituted Disabihty" for Handicap" as the term
denned in Subsection (5), redesignated former

34A-5-103.

m a d e st Ustic ch

Repealed.

Repeals. — Laws 1999, ch. 161, § 5 repeals
§ 34A-5-103, as renumbered and last amended
by Laws 1997, ch. 375, § 165, relating to jurisdiction of the commission over employment

34A-5-104.

Subsections (5) through (8) as Subsections (6)
through (9), subdivided subsections, and made
numerous stylistic changes.
The 2001 amendment, effective April 30,
2001, in Subsection (5) substituted "disability
a s defined and covered by the Americans with
Disabilities Act of 1990, 42 U.S.C. 12102* for
"impairment that substantially limits one or
individual's major life activities" and
m o r e o{an

practices and discrimination made unlawful by
this chapter, and to appointment of a coordinator, effective May 3, 1999. For present similar
provisions, see § 34A-5-104.

Powers.

(1) (a) The commission has jurisdiction over the subject of employment
practices and discrimination made unlawful by this chapter.
(b) The commission may adopt, publish, amend, and rescind rules,
consistent with, and for the enforcement of this chapter.
(2) The division may:
(a) appoint and prescribe the duties of investigators and other employ-
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or older, except:
(a) under Subsection (6);
(b) under Section 67-5-8; and
(c) when age is a bona fide occupational qualification.
(6) Nothing in this section prohibits compulsory retirement of an employee
who has attained at least 65 years of age, and who, for the two-year period
immediately before retirement, is employed in a bona fide executive or a high
policymaking position, if:
(a) that employee is entitled to an immediate nonforfeitable annual
retirement benefit from the employee's employer's pension, profit-sharing,
savings, or deferred compensation plan, or any combination of those plans;
and
(b) the benefit described in Subsection (6)(a) equals, in the aggregate, at
least $44,000.
History: C. 1953, 34-35-6, enacted by L.
1969, ch. 85, § 165; 1971, ch. 73, § 10; 1973,
ch. 65, § 1; 1975, ch. 100, § 1; 1979, ch. 136,
§ 3; 1985, ch. 189, § 3; 1985, ch. 203, § 1;
1987, ch. 206, § 4; 1989, ch. 155, § 1; renumbered by L. 1996, ch. 240, § 253; renumbered by L. 1997, ch. 375, § 168; 1999, ch.
161, § 3.

Amendment Notes. — The 1999 amendment, effective May 3, 1999, substituted "disability" for "handicap" throughout, designated
subsections, and made numerous stylistic
changes.

NOTES TO DECISIONS
ANALYSIS

Burden of persuasion.
Small employers.
Burden of persuasion.
Insufficient factual foundation for a claim of
religious dismmination under the state antidiscrimination act. See Horvath v. Savage Mfg.,
Inc., 18 F. Supp. 2d 1296 (D. Utah 1998).

Small employers.
The court will not create a cause of action for
age discrimination against employers of fewer
than 15 employees because there is no constitutional or statutory declaration of public
policy in Utah against age discrimination in the
termination of employees by small employers.
Burton v. Exam Ctr. Indus. & Gen. Med. Clinic,
Inc., 2000 UT 18, 994 P.2d 1261.

COLLATERAL REFERENCES
AX.R. — Liability for discharge of employee
from private employment on ground of political
views or conduct, 38 A.L.R.5th 39.
Wrongful discharge: employer's liability under state law for discharge of employee based

on garnishment order against wages, 41
A.L.R.5th 31.
Visual impairment as handicap or disability
under state employment discrimination law, 77
A.L.R.5th 595.

34A-5-107. Procedure for aggrieved person to file claim —
Investigations — Adjudicative proceedings —
Settlement — Reconsideration — Determination.
(1) (a) Any person claiming to be aggrieved by a discriminatory or prohibited employment practice may, or that person's attorney or agent may,
make, sign, and file with the division a request for agency action.
(b) Every request for agency action shall be verified under oath or
affirmation.

{O / i r e q u e s t lur agency ctuwuii m a u c uimci mxo otvwuu ^A*^** ~V *~~~

within 180 days after the alleged discriminatory or prohibited employment practice occurred.
(2) Any employer, labor organization, joint apprenticeship committee, or
vocational school who has employees or members who refuse or threaten to
refuse to comply with this chapter may file with the division a request for
agency action asking the division for assistance to obtain their compliance by
conciliation or other remedial action.
(3) (a) Before a hearing is set or held as part of any adjudicative proceeding,
the division shall promptly assign an investigator to attempt a settlement
between the parties by conference, conciliation, or persuasion.
(b) If no settlement is reached, the investigator shall make a prompt
impartial investigation of all allegations made in the request for agency
action.
(c) The division and its staff, agents, and employees shall conduct every
investigation in fairness to all parties and agencies involved, and may not
attempt a settlement between the parties if it is clear that no discriminatory or prohibited employment practice has occurred.
(d) An aggrieved party may withdraw the request for agency action
prior to the issuance of a final order.
(4) (a) If the initial attempts at settlement are unsuccessful, and the
investigator uncovers insufficient evidence during the investigation to
support the allegations of a discriminatory or prohibited employment
practice set out in the request for agency action, the investigator shall
formally report these findings to the director or the director's designee.
(b) Upon receipt of the investigator's report, the director or the director's designee may issue a determination and order for dismissal of the
adjudicative proceeding.
(c) A party may make a written request to the Division of Adjudication
for an evidentiary hearing to review de novo the director's or the director's
designee's determination and order within 30 days of the date the
determination and order for dismissal is issued.
(d) If the director or the director's designee receives no timely request
for a hearing, the determination and order issued by the director or the
director's designee becomes the final order of the commission.
(5) (a) If the initial attempts at settlement are unsuccessful and the
investigator uncovers sufficient evidence during the investigation to
support the allegations of a discriminatory or prohibited employment
practice set out in the request for agency action, the investigator shall
formally report these findings to the director or the director's designee.
(b) Upon receipt of the investigator's report the director or the director's
designee may issue a determination and order based on the investigator's
report.
(c) A party may file a written request to the Division of Adjudication for
an evidentiary hearing to review de novo the director's or the director's
designee's determination and order within 30 days of the date the
determination and order is issued.
(d) If the director or the director's designee receives no timely request
for a hearing, the determination and order issued by the director or the
director's designee requiring the respondent to cease any discriminatory
or prohibited employment practice and to provide relief to the aggrieved
party becomes the final order of the commission.
(6) In any adjudicative proceeding to review the director's or the director's
designee's determination that a prohibited employment practice has occurred,
the division shall present the factual and legal basis of its determination.

(7) Fnor to commencement ot an evidentiary hearing, tne party nnng me
request for agency action may reasonably and fairly amend any allegation, and
the respondent may amend its answer. Those amendments may be made
during or after a hearing but only with permission of the presiding officer.
(8) (a) If, upon all the evidence at a hearing, the presiding officer finds that
a respondent has not engaged in a discriminatory or prohibited employment practice, the presiding officer shall issue an order dismissing the
request for agency action containing the allegation of a discriminatory or
prohibited employment practice.
(b) The presiding officer may order that the respondent be reimbursed
by the complaining party for the respondent's attorneys' fees and costs.
(9) If upon all the evidence at the hearing, the presiding officer finds that a
respondent has engaged in a discriminatory or prohibited employment practice, the presiding officer shall issue an order requiring the respondent to:
(a) cease any discriminatory or prohibited employment practice; and
(b) provide relief to the complaining party, including reinstatement,
back pay and benefits, and attorneys' fees and costs.
(10) Conciliation between the parties is to be urged and facilitated at all
stages of the adjudicative process.
(11) (a) Either party may file with the Division of Adjudication a written
request for review before the commissioner or Appeals Board of the order
issued by the presiding officer in accordance with Section 63-46b-12 and
Chapter 1, Part 3, Adjudicative Proceedings.
(b) If there is no timely request for review, the order issued by the
presiding officer becomes the final order of the commission.
(12) An order of the commission under Subsection (ll)(a) is subject to
judicial review as provided in Section 63-46b-16 and Chapter 1, Part 3,
Adjudicative Proceedings.
(13) The commission shall have authority to make rules concerning procedures under this chapter in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act.
(14) The commission and its staff may not divulge or make public any
information gained from any investigation, settlement negotiation, or proceeding before the commission except as provided in Subsections (14)(a) through
(d).
(a) Information used by the director or the director's designee in
making any determination may be provided to all interested parties for
the purpose of preparation for and participation in proceedings before the
commission.
(b) General statistical information may be disclosed provided the identities of the individuals or parties are not disclosed.
(c) Information may be disclosed for inspection by the attorney general
or other legal representatives of the state or commission.
(d) Information may be disclosed for information and reporting requirements of the federal government.
(15) The procedures contained in this section are the exclusive remedy
under state law for employment discrimination based upon race, color, sex,
retaliation, pregnancy, childbirth, or pregnancy-related conditions, age, religion, national origin, or disability.
(16) The commencement of an action under federal law for relief based upon
any act prohibited by this chapter bars the commencement or continuation of
any adjudicative proceeding before the commission in connection with the

s a m e ciainib uiiuer tiiib cnapter. t u r n i n g m uus a u u s a u u n is mi^mucu iu c**w,*,

amend, modify, or impair the exclusive remedy provision set forth in Subsection (15).
History: C. 1953, 34-35-7.1, enacted by L.
1985, ch. 189, § 4; 1987, ch. 161, § 105; 1990,
ch. 63, § 2; 1991, ch. 188, § 1; 1996, ch. 219,
§ 1; renumbered by L. 1996, ch. 240, § 254;
renumbered by L. 1997, ch. 375, § 169;
1999, ch. 161, § 4.

Amendment Notes. — The 1999 amendment, effective May 3, 1999, substituted "disability" for "handicap" in Subsection (15) and
made stylistic changes.

NOTES TO DECISIONS
Exhaustion of remedies.
Because federal suit is not an exception to the
exclusive remedies provision of this statute,
district court could not consider an anti-dis-

crimination act claim before the plaintiff had
exhausted his administrative remedies under
the act. Horvath v. Savage Mfg., Inc., 18 F.
Supp. 2d 1296 (D. Utah 1998).

COLLATERAL REFERENCES
A.L.R. — Negligent discharge of employee,
53 A.L.R.5th 219.

CHAPTER 6
UTAH OCCUPATIONAL SAFETY AND
HEALTH ACT
Section
34A-6-104.

34A-6-107.

Part 1

Part 3

General Provisions

Enforcement

Administration of chapter —
Selection of administrator —
Powers and duties of commission — Application of chapter
and exceptions.
Research and related activities.

Section
34A-6^301.

Inspection and investigation of
workplace, worker injury, illness, or complaint — Warrants — Attendance of witnesses — Recordkeeping by
employers — Employer and
employee representatives —
Request for inspection by employees — Compilation and
publication of reports and information — Division rules.

PARTI
GENERAL PROVISIONS
34A-6-102. Legislative intent.
NOTES TO DECISIONS
Standard of reasonable care.
OSHA standards constitute a legitimate

source for determining the standard of reasonable care, and the district court properly admit-

ADDENDUM #3

value of the forfeited property.12 While reference to the maximum penalties is helpful in
determining the gravity of the offenses, it
has limited relevance in determining proportionality. Here, the trial court placed too
much reliance on the maximum penalties in
its analysis of proportionality instead of focusing on the actual fines and penalties imposed.

basis, appellant's other arguments on appeal
are rendered moot.

1128 When we compare the (1) gravity of
Cannon's conduct; (2) the actual fines, surcharges, and penalties of $9,660.10 imposed;
and (3) her probation on the prison and jail
sentences, with the value of the forfeited real
property at approximately $80,000.00, we
must conclude that there is a gross disproportionality here under the standards set
forth in Bajakajian and the forfeiture cannot be sustained.

1134 Justice STEWART concurs in the
result.

II.

JUDICIAL NOTICE AS DUE
PROCESS VIOLATION

1132 Judgment reversed.
1133 Associate Chief Justice DURHAM,
Justice ZIMMERMAN, and Justice
RUSSON concur in Chief Justice HOWE's
opinion.
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Hubert C. BURTON, M.D., Plaintiff
and Appellant,
v.

1129 Cannon contends that the trial court
violated her due process rights by taking
judicial notice of the second and third
searches of the defendant property as well as
the resolution of criminal charges stemming
from the second search. It is unnecessary to
reach this question. In our above analysis of
disproportionality, we have considered the
controverted evidence regarding the second
and third searches, but determined that the
totality of all evidence does not raise Cannon's offenses to a level sufficient to overcome the disproportionality.

EXAM CENTER INDUSTRIAL & GENERAL MEDICAL CLINIC, INC., and
Howard Boulter, Defendants and Appellees.

12. In fact, at oral argument, upon being asked
whether there was case law from which thev
derived this test, counsel for the State admitted

that "I'm not sure that we relied on a case when
we came up with our idea. I think that was just
something we thought of."

No (HINDU
Supreme Court of Utah.
Jan. 19, 2000.

Physician filed suit against clinic, alleging that his part-time employment was terminated due to his age and that this constituted
11 30 We additionally do not need to reach
tortious wrongful termination. The Third
Cannon's contention regarding double jeopDistrict Court, Salt Lake County, Sandra
ardy.
Peuler, J., granted clinic summary judgment.
Physician appealed. The Supreme Court,
CONCLLSION
Howe, C.J., held that neither state constitution
nor statutes declared "clear and substan11 31 Based upon the foregoing analysis, we
tial"
public policy against age discrimination
conclude that assuming the house was an
instrumentality of the defendant's drug of- in employment practices and therefore no
fenses, the second prong of the "excessive exception existed to general rule that emfine" analysis is not met. The forfeiture of ployment was presumed to be on at-will basis
for both employer and employee.
the defendant property is grossly disproportionate. Having decided the case on this
Affirmed.
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Durham, J., filed dissenting opinion in
which Stewart, J., joined.
1. Appeal and Error <$=>863
The Supreme Court's review of trial
court's grant of summary judgment includes
a determination of whether trial court correctly applied governing law, affording no
deference to trial court's determination or
conclusions of law.
2. Master and Servant c»8(l), 30(1.5, 1.10)
There is a presumption that an employment relationship which has no specified
term of duration is an at-will relationship,
but an at-will employee may overcome presumption by demonstrating that: (1) there is
an implied or express agreement that the
employment may be terminated only for
cause or upon satisfaction of another agreedupon condition; (2) a statute or regulation
restricts the right of an employer to terminate an employee under certain conditions;
or (3) the termination of employment constitutes a violation of a clear and substantial
public policy.
3. Master and Servant e=>30(1.10)
A public policy whose contravention is
achieved by an employment termination must
be "clear and substantial" to be actionable.
4. Civil Rights <3>169
Master and Servant <3=>30(1.10)
Anti-Discrimination Act declared no
"clear and substantial" public policy against
termination of employees over age 40, which
would overcome presumption of employment
at-will for both employer and employee, and
thus did not support creation of cause of
action for tortious wrongful termination covering small employers not covered by Act.
U.C.A.1953, 34-35-2(6, 7) (1996).
5. Civil Rights <3=>449
Constitutional Law <3»328
Denial of remedy to employee in tort
against his employer for terminating him
allegedly because of his age did not violate
1. The parties dispute exacth what was said at
that meeting, hovve\er, in reweuing a summary
judgment, it is well settled that we relate the
facts of the case and all icasonable infeiences

state constitution's open courts provision.
Const. Art. 1, § 11.

Robert H. Wilde, Kevin C. Probasco, Midvale, for plaintiff.
Glen M. Richman, Bart J. Johnsen, Salt
Lake City, for defendants.
Lois A. Baar, W. Mark Gavre, Salt Lake
City, for amicus Utah Manufacturers Association.
Stephen C. Clark, Salt Lake City, for amicus American Civil Liberties Union of Utah
Foundation, Inc.
Arthur F. Sandack, Salt Lake City, for
amicus Utah State American Federation of
Labor—Congress of Industrial Organizations.
HOWE, Chief Justice:
111 Plaintiff Hubert C. Burton, M.D., appeals from the trial court's grant of summary
judgment to defendants Exam Center Industrial & General Medical Clinic, Inc. (the
"Clinic"), and Howard Boulter in this action
wherein Burton alleges that his employment
with the Clinic was terminated because of his
age.

BACKGROUND
112 In July 1994, Boulter, president and
chief operating officer of the Clinic, terminated the sixty-nine-year-old Burton, a parttime physician at the Clinic. Boulter told
Burton that the Clinic had hired a full-time
physician, eliminating the need for Burton's
services. Boulter explained that the decision
to hire this new physician was made suddenly, out of necessity, and stated: "I [Boulter]
didn't know how much longer you older guys
wanted to work, and I felt that we couldn't
pass up this opportunity to employ a full-time
physician."l Burton subsequently filed a
complaint with the Utah Anti-Discrimination
Division ("UADD"), alleging his termination
arising therefrom in a light favorable to the nonmoving party, see White v Deseelhorst, 879 P 2d
1371, 1373 (Utah 1994), and we do so here
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was age related.2 The UADD responded
that because the Clinic had fewer than fifteen
employees, under the terms of the Utah
Anti-Discrimination Act ("UADA")' the
Clinic was not under the UADD's jurisdiction. The federal Age Discrimination in Employment Act 29 U.S.C. §§ 621 to 634 (1998)
("ADEA"), and many similar state acts typically exempt small employers from their provisions.
113 Burton then filed this action against
the Clinic and Boulter (collectively, "Exam
Center"), alleging that his firing violated a
public policy found in both state and federal
statutes against taking employment actions
toward employees because of their age and
asserting that violation of that public policy
gives rise to a claim for tortious wrongful
termination.4 Exam Center moved for summary judgment on Burton's tortious wrongful termination allegation. After a hearing
on the motion and the submission of supplemental briefs, the trial court denied the summary judgment, citing the existence of a
factual dispute. Upon Exam Center's motion
for reconsideration, however, the trial court
reversed its earlier ruling and granted the
summary judgment, based on language from
Retherford v. AT & T Communications, 844
P.2d 949 (Utah 1992), and held that the
UADA preempts any common law cause of
action for tortious wrongful termination.
Burton now appeals from this grant of summary judgment.5
STANDARD OF REVIEW
[1] 114 Before granting summary judgment, a court must, after viewing the facts in
2.

Burton alleged that this new doctor was a
"much younger" man. His exact age is unclear
from the record, but he was over the age of forty.

3.

At the time oi Dr. Burton's termination, title
34, chapter 35 of the Utah Code embodied the
UADA. Unless noted otherwise, all references
herein to the UADA will be to the 1994 statutes.
The UADA contains the following definitions:
(6) "Employee" means anv person applying
with or employed bv an employer.
(7) "Employer" means the state or any political subdivision..., and every other person
employing 15 or more emplovees within the
state for each working dav in each of 20 calendar weeks or more in the current or preceding

the light most favorable to the nonmoving
party, find that no disputed issues of material
tact exist and that the moving party is entitled to judgment as a matter of law. See
Utah R. Civ. P. 56(c); Harnicher v. University of Utah Med. Ctr., 962 P.2d 67, 69 (Utah
1998). Review of a trial court's grant of
summary judgment includes a determination
of wiiether the trial court correctly applied
governing law, affording no deference to the
trial court's determination or conclusions of
law. See Harper v. Great Salt Lake Council
Inc., 976 P.2d 1213, 1216 (Utah 1999); Harnicher, 962P.2dat69.
ANALYSIS
115 The UADA provides:
(1) It is a discriminatory or prohibited
employment practice:
(a)(i) for an employer to refuse to
hire, or promote, or to discharge, demote, terminate any person, or to retaliate against, harass, or discriminate in
matters of compensation or in terms,
privileges, and conditions of employment
against any person otherwise qualified,
because of race, color, sex, pregnancy,
childbirth, or pregnancy-related conditions, age, if the individual is J>0 years
of age or older, religion, national origin,
or handicap.
Utah Code Ann. § 34-35-45(1 )(a)(i) (1994)
(emphasis added). Burton contends that in
enacting the foregoing statute, the legislature has recognized and declared a public
policy against age discrimination in employment practices including termination of emcalendar year; but it does not include religious
organizations or associations....
Utah Code Ann. § 34-35-2(6), (7).
4.

In addition to tortious wrongful termination,
Burton's complaint set forth two other causes of
action: (1) failure to pav wages timely upon
termination, and (2) recovery oi attorney fees
incurred in pursuing timely payment ol those
wages.

5.

Upon this court's request, the Utah Manufacturers Association ("UMA"), the Utah State
American Federation of Labor-Congress of Industrial Organizations ("AFL-CIO"), and the
American Civil Liberties Union of Utah Foundation, Inc. ("ACLU"), provided amicus briefs.
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ployment. He argues that because the
UADA covers only employers with fifteen or
more employees, he has no administrative
remedy through the UADD and that this
court should afford him a remedy by recognizing a tort cause of action for wrongful
termination so as to put him on an equal
basis with employees of employers of fifteen
or more employees. In sum, Burton contends that we should create a cause of action
to fill the void left by the enactment of the
UADD. He also asserts that denying him a
tort remedy would violate the open courts
guarantee of article I, section 11 of the Utah
Constitution.
[2,3] 116 We begin by observing that under our case law, there is a presumption that
an employment relationship which has no
specified term of duration is an at-will relationship, but that presumption is subject to a
number of limitations. See Fox v. MCI Communications Corp., 931 P.2d 857, 859 (Utah
1997). In that case, we recognized:

117 The trial court granted summarv
judgment to the Exam Center in reliance on
Retherford's holding that the UADA provided the employee the exclusive remedy
for wrongful termination in violation of the
prohibited and discriminatory employment
practices enumerated therein. The employee was not allowed to bring a tort action for
wrongful discharge. However, in that case
the complaining employee was covered by
the UADA because her employer had fifteen or more employees. In the instant
case, the Exam Center has less than fifteen
employees, and the UADA affords Burton
no protection or remedy. Thus Retherford's
holding arguably did not extend to small
employers who were not within the purview
of the UADA. We must therefore decide
whether a public policy exists justifying the
creation of a common law cause of action
for Burton against the Exam Center for allegedly firing him due to his age.

118 In support of his position that we
should create a common law cause of action
An at-will employee may overcome that to redress his termination, Burton relies on
presumption by demonstrating that (1) Molesworth v. Brandon, 341 Md. 621, 672
there is an implied or express agreement A.2d 608 (1996). In that case, the court had
that the employment may be terminated to decide whether a common law cause of
only for cause or upon satisfaction of an- action for wrongful discharge of a female
other agreed-upon condition; (2) a statute employee based on sex discrimination lies
or regulation restricts the right of an em- against an employer with less than fifteen
ployer to terminate an employee under employees. Like our UADD, Maryland's
certain conditions; or (3) the termination Fair Employment Practices Act prohibits
of employment constitutes a violation of a discrimination in employment based on race,
color, religion, ancestry or national origin,
clear and substantial public policy.
sex, age, marital status, and other grounds.
Id. (citations omitted). In that case, we fur- The Maryland Act also exempts from its
ther remarked that not every employment terms employers with less than fifteen emtermination that has the effect of violating ployees. The court sustained the plaintiffs
some public policy is actionable: "A public right to sue her employer on the basis of "at
policy whose contravention is achieved by an least thirty-four statutes, one executive oremployment termination must be 'clear and der, and one constitutional amendment in
substantial' to be actionable." Id. at 860. Maryland that prohibit discrimination based
Declarations of public policy can be found in on sex in certain circumstances. Together
constitutions and statutes, but not all state- these provisions provide strong evidence of
ments made in statutes are expressions of the legislative intent to end discrimination
public policy. See Peterson v. Broivning, 832 based on sex in Maryland." Id. at 613-14.
P.2d 1280, 1282 (Utah 1992). We will not The court noted that the United States Disrepeat the review of cases made in Fox trict Court for the District of Maryland in
wherein violations of public policy have and Kerrigan v. Magnum Entertainment, Inc.,
have not been found. Suffice it to observe 804 F.Supp. 733 (D.Md.1992), had earlier
here that none of them have involved termi- come to the same conclusion, observing that
the employer's interpretation of the Marynation due to the age of the employee.
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plover did not regularly employ five or more
persons. The court was asked to decide
whether an employee to whom the administrative remedies were not available may
nonetheless maintain a common law tort action for damages for wrongful discharge in
119 In reaching its decision, the Maryland
violation of the public policy stated in the
court relied upon Collins v. Rizkana, 73 Ohio
FEHA. The court concluded that permitting
St.3d 65, 652 N.E.2d 653 (1995), where the
such an action would be inconsistent with the
Ohio Supreme Court upheld a wrongful dislegislative intent reflected in various provicharge claim based on the public policy and a
sions of the FEHA, and particularly that
Statute prohibiting discrimination in employprovision which restricts employer liability
pent from which the employer was exempt.
The court also cited with approval Bennett v. for violations of the FEHA age provision to
Hardy, 113. Wash.2d 912, 784 P.2d 1258 employers subject to the FEHA. The court
^1990), where the Washington Supreme wrote:
This exemption of small employers from
Court held that a cause of action for wrongthe FEHA ban on age discrimination was
ful discharge was available based on a statute
enacted simultaneously to and is inseparaprohibiting age discrimination but providing
ble from the legislative statement of policy.
no remedy. See also Williamson v. Greene,
For that reason, and because no other
200 W.Va. 421, 490 S.E.2d 23 (1997), where it
statute or constitutional provision bars age
was held that even though an employer of
discrimination, we conclude that there
less than twelve employees was not an "empresently
exists no "fundamental policy"
ployer" within the meaning of the West Virwhich
precludes
age discrimination by a
ginia Human Rights Act, a discharged at-will
small employer. Thus, there is no indeemployee may maintain a common law action
pendent basis for an action for tortious
for retaliatory discharge against her employdischarge in violation of policy.
er based on alleged sex discrimination or
sexual harassment because sex discrimina- Id. 32 Cal.Rptr.2d 275, 876 P.2d at 1076.
tion and sexual harassment in employment
1111 As we have earlier stated, Burton
contravene the public policy of the state as contends that the UADA declares a public
articulated in the West Virginia Human policy against the termination of employees
Rights Act. For a general discussion of these who are over the age of forty years and that
issues, see Kimberly C. Simmons, Annota- such public policy applies to all employees,
tion, Preemption of Wrongful Discharge whether employed by an employer who has
Cause of Action by Civil Rights Laws, 21 fifteen or more employees ("large employer")
A.L.R.5th 1 (1994); Cara Yates, Annotation, or an employer who has less than fifteen
Application of State Laiv to Age Discrimina- employees ("small employer"). He argues
tion in Employment, 51 A.L.R.5th 1 (1997). that small employers were exempted from
the UADA because of the administrative bur1110 The California Supreme Court
den it would place upon the UADD if all
reached the opposite result in Jennings v.
employers were under its jurisdiction. He
Marralle, 8 Cal.4th 121, 32 Cal.Rptr.2d 275,
points out that nothing in the UADA prohib876 P.2d 1074 (1994). In that case, the court
its legal action against small employers who
was considering a provision of California's
discriminate and that nationwide there are
Fair Employment and Housing Act
some eleven million workers who are not
("FEHA"), which declared a state public poliincluded within the purview of federal and
cy of protecting and safeguarding the right
state anti-discrimination employment acts.
and opportunity to seek, obtain, and hold
employment without discrimination on vari[4] 1112 We are not persuaded that the
ous grounds, including age, defined as over UADA declares a public policy which is
forty years. The administrative remedies "clear and substantial" with respect to small
provided for in the FEHA, however, were employers. The California Supreme Court's
not made available to employees whose em- reasoning in Jennings that "the exemption of
land Act would mean that the "General Assembly intended to grant small businesses in
Maryland a license to discriminate [on the
basis of sex] against their employees with
impunity.,, Id at 735.
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small employers from [California's! FEHA
ban on age discrimination was enacted simultaneously to, and is inseparable from, the
legislative statement of policy/' id, is sound
and unanswerable. Our legislature has made
a similar decision to prohibit age discrimination in the termination of employees only by
large employers, and if, as Burton contends,
small employers should likewise be prohibited, that is a matter that the legislature, not
the court, should address. An observation
we made in Baker v. Matheson, 607 P.2d 233,
237 (Utah 1979), bears repeating here:
Due respect for the legislative prerogative
in lawmaking requires that the judiciary
not interfere with enactments of the Legislature where disagreement is founded only
on policy considerations and the legislative
scheme employs reasonable means to effectuate a legitimate object. In matters
not affecting fundamental rights, the prerogative of the legislative branch is broad
and must by necessity be so if government
is to be by the people through their elected
representatives and not by judges.
1113 Amicus ACLU suggests that the legislature additionally has declared a public policy against age discrimination in employment
in Utah Code Ann. § 67-19-2(4), which was
repealed in 1995 but was in effect at the time
of Burton's termination in 1994. In that
statute, the legislature declared that in the
state's own employment practices, there
should be equal employment opportunity
without regard to age and other discriminatory practices. Amicus also relies on Utah
Administrative Code R606-3-2, which prohibits age discrimination by persons contracting with the state. While arguably a public
policy can be found in that statute and Code,
it obviously has no application to a private
employer. Nor do we find any federal statute that could provide the basis for a tort
action against small employers. See Leathern v. Research Found, of City Univ. ofN.Y.,
658 F.Supp. 651 (S.D.N.Y.1987) (stating that
federal claim under federal statute "cannot
serve as a basis to expand employees' remedies under New York State common law of
tort"). Because we can find no constitutional
provision or other statute which declares a
clear and substantial public policy against
age discrimination in employment practices,

we must decline to create an exception to the
general rule prevailing in this state that employment is presumed to be on an at-will
basis for both the employer and the employee.
1! 14 The instant case can readily be distinguished from Molesworth, 672 A.2d at 608,
one of the principal cases upon which Burton
relies. Molesworth was a case of sex discrimination in employment. The Maryland
court found "at least thirty-four statutes, one
executive order, and one constitutional
amendment" that prohibit discrimination
based on sex in certain circumstances. Id. at
613-14. There is no such constitutional or
statutory declaration of public policy in Utah
against discrimination on account of age in
the termination of employment of employees
of small employers. The dissent in the instant case relies on Molesworth but fails to
note that in finding a public policy against
sex discrimination by small employers, the
court relied not on the anti-discrimination act
that exempted them, but on "thirty-four statutes, one executive order, and one constitutional amendment." In Utah, there is no
such basis for us to find a public policy
against age discrimination in employment.
We have found no cases from other jurisdictions recognizing a public policy against age
discrimination by small employers in a statute such as our UADA which expressly exempts small employers.
1115 In Jennings, the California court offered an explanation of the FEHA small
employer exception. They suggested that
the legislature made the exception in the
FEHA because the framers
"believe[d] that discrimination on a small
scale would prove exceedingly difficult to
detect and police.... [I]t was believed
that an employment situation in which
there were less than five employees might
involve a close personal relationship between employer and employees and that
fair employment laws should not apply
where such a relationship existed. Finally,
the framers were interested primarily in
attacking protracted large-scale discrimination by important employers and strong
unions. Their aim was not so much to
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redress each discrete instance of individual
discrimination as to eliminate the egregious and continued discriminatory practices of economically powerful organizations. Thus, they could afford to exempt
the small employer.''
Jennings, 32 Cal.Rptr.2d 275, 876 P.2d at
1082 (quoting Tobriner, California FEPC
(1965), 16 Hastings L.J. 333, 342).
H16 Several federal courts have expressed
the same reasons for the small employers
exemption found in certain federal anti-discrimination statutes. See e.g., Tomka v. Setter Corp., 66 F.3d 1295, 1314 (2d Cir.1995)
flegislative history indicates that "the protection of intimate and personal relations existing in small business" was reason for Title
VITs small employer exemption); Miller v.
Maxwell's Int% Inc., 991 F.2d 583, 587 (9th
Cir.1993) ("Congress did not want to burden
small entities with the costs associated with
litigating discrimination claims.").
1117 There is an additional reason why we
should not create a tort action against small
employers. Under the UADA, a covered
employee alleging age discrimination must
assert his claim within 180 days of the alleged discrimination. Utah Code Ann. § 3485-7.1(l)(c) (1994). The charge is filed at the
UADD and is handled administratively.
Emphasis in the administrative process is
placed on conciliation and voluntary resolution. The UADA mandates that the administrative agency "attempt a settlement between the parties by conference, conciliation,
or persuasion." Utah Code Ann. § 34-357.1(3)(a). If the claimant is successful, the
relief provided includes reinstatement, back
pay and benefits, and attorney fees, but no
compensatory or punitive damages may be
awarded. Utah Code Ann. § 34-35-7.1(9).
This is all done without charge by the administrative agency. In contrast to that simplified procedure, if a small employer were
subjected to a tort action in the courts, he
would have to hire his own attorney to defend the action against him, and damages
could be awarded against him. The action
presumably could be brought within four
years, not limited by the 180-day limitation
in the UADA, and a jury trial might be
demanded. The dissent would subject the

.small employers of this state to those burdens. As stated by the Jennings court: "It
would be unreasonable to expect employers
who are expressly exempted from the FEHA
ban on age discrimination to nonetheless realize that they must comply with the law
from which they are exempted under pain of
possible tort liability. We do not ascribe
such a purpose to the Legislature." 32 Cal.
Rptr.2d 275, 876 P.2d at 1083. To that sound
expression, we add that we would be no more
justified in creating a tort action to lie
against small employers than we would be to
create a tort action against religious organizations or associations, which are also expressly exempted from the provisions of the
UADA. The dissent charges that our decision
opens the door for small employers in Utah
to discriminate not only on the basis of age,
but on the basis of sex, race, religion, and
disability. Suffice it to here say that sex,
race, religion, and disability may present different considerations and a public policy
against discrimination on those grounds
might conceivably be found in other statutes
of this state. That question is not before us
and we express no opinion on that subject.
[5] 1118 Lastly, Burton contends that denying him a tort remedy against his employer violates article I, section 11 of the Utah
Constitution, which provides in part, "All
courts shall be open, and every person, for an
injury done to him in his person, property or
reputation, shall have remedy by due course
of law
" Burton cites no authority that
would require us to create a remedy for him,
and we know of no case law that would
require this court to do so under that constitutional provision. To the contrary, nearly
eighty-five years ago this court held that
where no right of action is given or no remedy exists under either the common law or
statute, this section creates none. Brcnvn v.
Wightman, 47 Utah 31, 151 P. 366 (1915).
Thus, there is no constitutional violation.
U 19 Judgment affirmed.
1120 Justice ZIMMERMAN and Justice
RUSSON concur in Chief Justice HOWE's
opinion.
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DURHAM, Associate Chief Justice,
dissenting:
1121 I respectfully dissent. While the
present case concerns the limited issue of
age discrimination by employers with fewer
than fifteen employees ("small employers"),
the majority's decision will apply to all kinds
of employment discrimination. Specifically,
by determining that Dr. Burton has no cause
of action for age discrimination against his
employer because the employer employs fewer than fifteen employees, the majority has
opened the door to all small employers to
discriminate not only on the basis of age, but
also on the basis of the other categories
protected by the Utah Anti-Discrimination
Act ("Act"), Utah Code Ann. §§ 34A-5-101
to -108 (1997 and Supp.1999),1 including race,
sex, religion, and disability. In light of the
fact that the vast majority of Utah employers
qualify as small employers, we should not
open this door. Instead, this court should
recognize a common law cause of action for
wrongful termination against employers who
discriminate on the basis of age.
1122 This court adopted a public policy
exception to the employment-at-will doctrine
in Berube v. Fashion Ctr., Ltd., 771 P.2d
1033, 1042 (Utah 1989) (Durham, J., joined
by Stewart, J.). There, we stated:
[W]e recognize that a public policy exception is necessarily a threshold issue implicated in our reexamination of the scope of
Utah's at-will rule, and we have therefore
been willing to consider and define it. We
also stress that actions for wrongful termination based on this exception must involve substantial and important public
policies. To this end, we will construe
public policies narrowly and will generally
utilize those based on prior legislative pronouncements . . . applying only those principles which are so substantial and fundamental that there can be virtually no
question as to their importance for promotion of the public good.
Id. at 1043 (Durham, J., joined by Stewart,
J.). The majority has failed to undertake the
1. At the time the instant case was hied, the Act
was codified at title 34, chapter 35 of the Utah
Code. The relevant sections ot the Act were not
affected by the subsequent lenumbenng and

careful analysis of public policy that Bcrabe
demands, creating an enormous loophole
which Utah employers may exploit to the
detriment of many Utah employees. Prohibiting employers from discriminating on the
basis of age constitutes a substantial and
important public policy sufficient to support a
common law cause of action.
1123 In the Act, the legislature pronounced
that "[i]t is a discriminatory . . . employment
practice . . . for an employer to . . . discharge
[or] . . . terminate any person . . . otherwise
qualified, because of race, color, sex, pregnancy, childbirth, or pregnancy-related conditions, age, . . . religion, national origin, or
handicap."
Utah Code Ann. § 34-356(l)(a)(i). The legislature, in limiting the
Act's coverage to employers with more than
fifteen employees, appears to have been balancing two policies: vigorously opposing discrimination in employment practices while
simultaneously protecting small business
from the burdens of the statutory remedies.
The legislature's decision not to extend the
Act's remedies to employees of small employers in no way undermines the significance of
its core policy principles. It is not in the
public interest to permit discrimination in
employment based on age, race, sex, religion,
and disability.
1124 The Act creates a substantial bureaucratic system to implement its aims. It mandates the creation of the Utah Anti-Discrimination Division (the "Division"), as well as
the Anti-Discrimination Advisory Committee
to that Division (the uCommittee,,). See id.
§§ 34-35-3, -4.5(1). The governor is directed to appoint the members of the Committee,
including uone small business representative:' Id. § 34-35-4.5(l)(a)(i) (emphasis added). The Division is given broad powers,
including the authority to "receive, reject,
investigate, and pass upon complaints alleging discrimination in employment . . or the
existence of a discriminatory or prohibited
employment practice by a person, [or] an
employer." Id. § 34-35-5(1 )(c) (emphasis
added). Significantly, the Division is not limamendments. Unless otherwise noted, all reference to the Act hereinafter are to the 1994 version.
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feed to acting against "employers" in its fact
finding or its passing upon discrimination
Gpmpiaints; rather, it is also empowered to
jet against "persons." Id. § 34-35-o(l)(c).
Repeatedly, the Division is charged with the
ambitious task of fighting employment discrimination by such means as advising the
governor, recommending legislation, and cooperating with both public and private
jpups. See id. § 34-35-5(1 )(h), (j), (k). It
\s even given the power to subpoena witnesses, administer oaths and compel the production of documents and papers. See id.
§ 34-35-5(3)(a)(i) to (iii). Finally, the legislature has instructed the Division to "issue
publications and reports of investigations and
research that will tend to promote good will
among the various racial, religious, and ethnic groups of the state, and that will minimize or eliminate discrimination in employment because of race, color sex, religion,
national origin, age, or handicap/1 Id.
§ 34~35-5(l)(g) (emphasis added). Clearly,
the legislature believed the Act's purposes
were to have broad and important implications for the welfare of Utah workers.
1125 In addition to this strong statutory
support for recognizing claims for wrongful
termination based on age discrimination, two
other policy considerations support the availability of such a cause of action. First, a
significant majority—69.7%—of the Utah
employer population employs fourteen or
fewer employees.2 Thus, the legislature's
broad goal of eliminating employment discrimination is addressed in only a limited
way by the Act, and can in fact be avoided by
the majority of Utah employers. Second, the
way in which a state regulates relations between employees and employers has a significant impact on the quality of life for many of
its citizens, and ultimately for the society as
a whole. The "workplace climate" of a state
is an important part of its opportunities for
economic growth and long-term development.
It is an entirely appropriate arena for the
operation of policy choices intended to benefit the public interest, as indeed is manifest
by the legislature's choice to embody antidiscrimination principles in statute. Utah
2. This number is based on data trom the second
quarter ot 1999 and is pro\ided b\ the Division

should not be a place where workers can be
fired, paid less, or otherwise treated less
favorably by nearly 70% of all employers on
the basis of their race, sex, religion, disability, or age.
1126 The majority decision undermines
Utah's publicly proclaimed desire to eliminate employment discrimination. Because
there is no reason in logic, history, case law,
or policy why discrimination on the basis of
race, sex, religion, and disability may be distinguished from that based on age, I believe
the majority's decision will apply to all categories protected in the Utah Anti-Discrimination Act and will affect all forms of invidious discrimination by small employers. It
seems strange indeed that this court should
declare that it is not a violation of public
policy to discriminate against someone in employment because of race, sex, religion, disability, or age, no matter the size of the
employer.
1127 The issue before us has been addressed by other jurisdictions. Noteworthy
is Molesworth v. Brandon, 341 Md. 621, 672
A.2d 608 (1996). In that case, the plaintiff,
alleging sex discrimination against a small
employer, also sought to bring an action
based on common law wrongful termination.
Id. at 611-12. The court was faced with a
broad statute including the Maryland Legislature's intent to prohibit invidious employment discrimination and a limitation appearing to exempt small employers. See Md.
Ann.Code art. 49B, §§ 14, 15(b) (1999). The
court stated that "absent a statute expressing a clear mandate of public policy, there
ordinarily is no violation of public policy by
an employer's discharging an at will employee;' Molesworth, 672 A.2d at 613 (internal
quotation and citations omitted). The court
then analyzed the various enforcement provisions of the statute, including one creating an
agency called the Commission on Human
Relations, with powers and a mandate similar
to the Utah Division. Id. at 613. While
there are differences between the Mai-yland
statute and case law and our owTn, they are
minor compared to the similarity of the overoi Workforce Information and Pavment Services
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all intent exhibited in both cases: the elimi- stantial and important public policy behind
nation of the detrimental effects of employ- that statutory scheme.
ment discrimination on the public interest.
1128 In conclusion, the language of Berube
The Molesworth court found that the statuto- is clear: "Public policy is most obviously, but
ry scheme was not intended to exclude small not exclusively, embodied in legislative enactemployers from employment discrimination ments. The legislature, acting in consonance
policies, but rather to "provide! ] a clear with constitutional principles and expressing
statement of public policy sufficient to sup- the will of the people, determines that which
port a common law cause of action for wrong- is in the public interest and serves the public
ful discharge against an employer exempted good." Berube, 771 P.2d at 1043. I believe
by [having fewer than fifteen employees]." that the "public good" in this case would be
Id at 616. The court, in analyzing the intent best served by permitting a common law
of the legislative scheme, found that while cause of action for wrongful termination
small businesses were excluded from the bur- against employers who discriminate on the
dens imposed by the administrative mecha- basis of age, race, sex, religion, and disabilinism, they were not excluded from the im- ty.
portant public policy at the heart of the
statute. See id; Kerrigan v. Magnum En1129 Justice STEWART concurs in
tertainment, Inc., 804 F.Supp. 733, 735-56 Associate Chief Justice DURHAM'S
(D.Md.1992); Collins v. Rizkana, 73 Ohio dissenting opinion.
St.3d 65, 652 N.E.2d 653, 660-61 (1995);
Bennett v. Hardy, 113 Wash.2d 912, 784 P.2d
Co I KEY NUMBER SYSTEM >
1258, 1264-66 (1990). I would adopt the
reasoning of the Molesworth court as I believe its holding is in keeping with the legislature's statutory scheme and with the sub-

ADDENDUM #4

DECLARATION OF RIGHTS

Art. I, § 1

ARTICLE I
DECLARATION OF
RIGHTS
Section
1. [Inherent and inalienable rights.)
2. (All political power inherent in the people.]
3. [Utah inseparable from the Union.]
4. [Religious liberty — No property qualification to vote or hold office.!
5. [Habeas corpus.]
6. [Right to bear arms.]
7. [Due process of law.)
8. [Offenses bailable.]
9. [Excessive bail and fines — Cruel punishments.]
10. [Trial by jury.]
11. [Courts open — Redress of injuries J
12. (Rights of accused persons.]
13. [Prosecution by information or indictment
— Grand jury.]
14. [Unreasonable searches forbidden — Issuance of warrant.)

Section
15. [Freedom of speech and of the press — Libel.)
16. (No imprisonment for debt — Exception.)
17. [Elections to be free — Soldiers voting.)
18. | Attainder — Ex post facto laws — Impairing contracts.)
19. (Treason defined — Proof.)
20. [Military subordinate to the civil power.)
21. [Slavery forbidden.]
22. [Private property for public use.)
23. [Irrevocable franchises forbidden.)
24. [Uniform operation of laws.)
25. [Rights retained by people.)
26. [Provisions mandatory and prohibitory.)
27. [Fundamental rights.)

Section 1. [Inherent and inalienable rights.]
All men have the inherent and inalienable right to enjoy and defend their
lives and liberties; to acquire, possess and protect property; to worship according to the dictates of their consciences; to assemble peaceably, protest against
wrongs, and petition for redress of grievances; to communicate freely their
thoughts and opinions, being responsible for the abuse of that right.
History: Const. 1896.
NOTES TO DECISIONS
ANALYSIS

Advertising prohibition.
Cigarette law.
Consequences of obscenity conviction.
Family law.
License fees.
Liquor prohibition and control.
Motorcycle helmet law.
Picketing.
Polygamy.
Property rights generally.
Residence requirement for city officers and employees.
Succession to property.
Unfair Practices Act.
Advertising prohibition.
A city ordinance that prohibits price advertising of eyeglasses is an invalid limitation on
rights guaranteed in this section since such a
limitation is not necessary for the health,

morals, welfare or some similarly important
consideration of the public weal. Ritholz v. City
of Salt Lake, 3 Utah 2d 385, 284 P.2d 702
(1955).
Cigarette law.
The cigarette law does not infringe this section. State v. Packer Corp., 77 Utah 500, 297 P
1013 (1931).
Consequences of obscenity conviction.
City ordinance providing for the suspension
of an adult theater license upon conviction of
the licensee for violation of the city's obscenity
ordinances was a proper prior restraint on the
right to free speech. West Gallery Corp. v. Salt
Lake City Bd. of Commrs, 586 P 2d 429 (Utah
1978).
Enjoining future operations of a bookstore
after revocation of its license upon conviction
of licensee for violation of city obscenity ordinances was not an unconstitutional prior re-
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project did not unconstitutionally grant benefits to private individuals; any benefits were
strictly incidental to the public purpose of ter-

Art. I, § 24

mination of urban blight. Tribe v. Salt Lake
City Corp., 540 P.2d 499 (Utah 1975).

COLLATERAL REFERENCES
Am. Jur. 2d. — 36 Am. Jur. 2d Franchises
§§ 9 to 23.

C.J.S. — 37 C.J.S. Franchises § 26.
Key Numbers. — Franchises *=> 11.

Sec. 24. [Uniform operation of laws.]
All laws of a general nature shall have uniform operation.
History: C o n s t 1896.
Cross-References. — Prohibition on pri-

vate or special laws, Utah Const., Art. VI, Sec.
26.

NOTES TO DECISIONS
ANALYSIS

In general.
Age of majority.
Agent for service of process.
Automobile license law.
Construction with Art. VI, § 26.
Contract carrier permit.
Cosmetologists' license law.
Criminal actions.
—Investigations.
—Prosecution.
—Sentence.
Criminal sentence.
Disparate tax assessments.
Excess revenue refunds.
Guest statutes.
Inheritance Tax Law.
Insurance premium tax exemption.
Intoxicating liquor.
Licenses.
Massage parlor ordinance.
Municipal employment prerequisites.
Notice requirements.
Property.
—Responsibility for water service.
Public employees' retirement system.
Public officers' bonds.
Public officers' salaries.
Road poll tax.
School activities.
Search warrants.
Sunday closing laws.
Tax sales.
Unfair Practices Act.
In general.
All laws shall operate uniformly wherever
uniform laws can be enacted. State v.
Holtgreve, 58 Utah 563, 200 P. 894, 26 A.L.R.
696 (1921).
Objects and purposes of law present touchstone for determining proper and improper

classifications. State v. Mason, 94 Utah 501, 78
P.2d 920, 117 A.L.R. 330 (1938); State v. J.B. &
R.E. Walker, Inc., 100 Utah 523, 116 P.2d 766
(1941).
One who assails legislative classification as
arbitrary has burden of proving it to be such.
State v. J.B. & R.E. Walker, Inc., 100 Utah
523, 116 P.2d 766 (1941).
Classification is never unreasonable or arbitrary in its inclusion or exclusion features so
long as there is some basis for differentiation
between classes or subject matters included, as
compared to those excluded, provided differentiation bears reasonable relation to purposes of
act. State v. J.B. & R.E. Walker, Inc., 100 Utah
523, 116 P.2d 766 (1941).
Before legislative enactment can be interfered with, court must be able to say that there
is no fair reason for the law that would not
require equally its extension to those which it
leaves untouched. State v. J.B. & R.E. Walker,
Inc., 100 Utah 523, 116 P.2d 766 (1941).
Only where some persons or transactions excluded from operation of law are, as to the subject matter of the law, in no differentiable class
from those included in its operation, is the law
discriminatory in the sense of being arbitrary
and unconstitutional, and if reasonable basis
to differentiate can be found, law must be held
constitutional. State v. J.B. & R.E. Walker.
Inc., 100 Utah 523, 116 P.2d 766 (1941).
Inability of legislature to make perfect classification does not render statute unconstitutional. State v. J.B. & R.E. Walker. Inc., 100
Utah 523, 116 P.2d 766 (1941).
In determining whether classification made
by legislature is unconstitutional, discrimination is very essence of classification and is not
objectionable unless founded upon unreasonable distinctions. Gronlund v. Salt Lake Cttv,
113 Utah 284, 194 P.2d 464 (1948).
An act is never unconstitutional because of
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ADDENDUM #5

RESIDENTIAL REHABILITATION ACT

11-25-14

(b) The maximum repayment period for residential rehabilitation
loans shall be 20 years or K* of the economic life of the property,
whichever is less.
(c) The maximum amount loan for rehabilitation for each dwelling
unit and for each commercial unit which is, or is part of a "residence"
as defined in this chapter, shall be established by resolution of the
agency.
History: L. 1977, ch. 276, 5 11; 1992, ch.
30, § 23; 1993, ch. 50, 5 1.

11-25-12. Equal opportunity requirements.
The agency shall require that any residence which is rehabilitated with
financing obtained under this part shall, until that financing is repaid, be open,
upon sale or rental of any portion thereof, to all regardless of race, creed, color,
sex, marital status, or national origin. The agency shall also require that
contractors and subcontractors engaged in residential rehabilitation financed
under this part shall provide equal opportunity for employment, without
discrimination as to race, color, creed, sex, marital status, or national origin.
All contracts and subcontracts for residential rehabilitation financed under
this part shall be let without discrimination as to race, color, creed, sex, marital
status, or national origin.
History: L. 1977, ch. 276, 5 12.

11-25-13. Challenge of program, plan, or area — Limitation.
Any action challenging the legality of a comprehensive residential rehabilitation financing program, the selection of a residential rehabilitation area, or
the adoption of a plan for public improvements for a residential rehabilitation
area shall be commenced within 30 days of the publication of the resolution,
ordinance, or other proceedings adopting the program or plan, or selecting the
area. After this time no one shall have any cause of action to contest the
regularity, formality or legality thereof for any cause whatsoever.
History: L. 1977, ch. 276. S 13.

11-25-14. Trust to secure bonds — Contents of agreement
or bond resolution — Indemnity bonds or securities — Expenses of trust.
In the discretion of the agency, any bonds issued under the provisions of this
part may be secured by a trust agreement by and between the agency and a
corporate trustee or trustees, which may be any trust company or bank having
the powers of a trust company within or without this state. The trust
agreement or the resolution providing for the issuance of bonds may pledge or
assign the revenues to be received or proceeds of any contract or contracts
pledged, and may convey or mortgage any residence the rehabilitation of which
is to be financed out of the proceeds of the bonds. Such trust agreement or
resolution providing for the issuance of bonds may contain such provisions for
713

13-7-1

r i V I L RIGHTS
Historv: L. 1935. ch. 102, 5 3; C. 1943,
96-0-5.

13-6-6. Violation a misdemeanor.
Any person,firmor corporation who shall violate any of the provisions of this
act shall be deemed guilty of a misdemeanor.
History: L. 1935, ch. 102, § 4; C. 1943,
96-0-6.
Meaning of "this act." — The term "this
act" refers to Laws 1935, ch. 102, which enacted

this section and §§ 13-6-3 to 13-6-5.
Cross-References. — Sentencing for misdemeanors. SS 76-3-201. 76-3-204. 76-3-301

CHAPTER 7
CIVIL RIGHTS
Section
13-7-1.
13-7-2.
13-7-3.

13-7-4.

public accommodation, or enterprise regulated by the state denying rights deemed public nuisance
— Investigation and conciliation
— Action to enjoin — Civil action
for damages — Expenses of defending action.

Policy and purposes of act.
Definitions.
Equal right in business establishments, places of public accommodation, and enterprises regulated
by the state.
Business establishment, place of

13-7-1. Policy and purposes of act.
It is hereby declared that the practice of discrimination on the basis of race,
color, sex, religion, ancestry, or national origin in business establishments or
places of public accommodation or in enterprises regulated by the state
endangers the health, safety, and general welfare of this state and its
inhabitants; and that such discrimination in business establishments or places
of public accommodation or in enterprises regulated by the state, violates the
public policy of this state. It is the purpose of this act to assure all citizens full
and equal availability of all goods, services and facilities offered by business
establishments and places of public accommodation and enterprises regulated
by the state without discrimination because of race, color, sex, religion,
ancestry, or national origin. The rules of common law that statutes in
derogation thereof shall be strictly construed has no application to this act.
This act shall be liberally construed with a view to promote the policy and
purposes of the act and to promote justice.. The remedies provided herein shall
not be exclusive but shall be in addition to any other remedies available at law
or equity.
C r o s s - R e f e r e n c e s . — Utah AntI-Discrimination Act, §§ 34-35-1 to 34-35-7.1

History: L. 1965, ch. 174, 5 1; 1973, ch. 18,
$ 1.
M e a n i n g of "this act," — The term "this
act" refers to Laws 1965, ch. 174, which enacted
this chapter.
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-i If a resolution is reached under Subsection (2) that the department
finds satisfies the criteria in Section 26-8a-408. the department shall
amend the licenses ro reflect the resolution consistent with Subsection (6*.
b> If a resolution is not reached under Subsection (2), the department
or any of the licensed providers involved in the matter may request the
commencement of a formal adjudicative proceeding to resolve the overlap.
' 5 ' The department shall commence adjudicative proceedings for any overlap that is not resolved by July 1, 2003.
'6/ Notwithstanding the exclusive geographic service requirement of Section 26-8a-402. the department may amend one or more licenses after a
resolution is reached or an adjudicative proceeding has been held to allow:
(a; a single licensed provider to serve all or part of the overlap area:
ib) more than one licensed provider to serve the overlap area:
*c; licensed providers to provide different types of service in the overlap
area: or
id) licenses that recognize service arrangements that existed on September 30. 1999.
(7) Notwithstanding Subsection (6). any license for an overlap area terminates upon:
(a> relinquishment by the provider; or
<b) revocation by the department.
History: C. 195.°,, 2S-ha-416, enacted by L.
1999, ch. 111, * 41.

Effective Dates. — Laws 1999, ch. 141, $ 60
makes the act effective on October 1, 1999.

PART 5
ENFORCEMENT PROVISIONS
26-8a-501.

Discrimination.

Q) No person iicensed, certified, or designated pursuant to this chapter may
discriminate in the provision of emergency medical services on the basis of
race, sex, color, creed, or prior inquiry as to ability to pay.
12) This chapter does not authorize or require medical assistance or transportation over the objection of an individual on religious grounds.
History: L. 195.J. !if>-8a-501, enacted by L.
1999, ch. 141, * 42.

Effective Dates. — Law* 1999. ch. 141. * 60
makes the act elective on October 1, 1999

26-8a-502. Illegal activity.
(1) Except as provided in Section 26-8a-308, a person may not:
(a) practice or engage in the practice, represent himself to be practicing
or engaging m the practice, or attempting to practice or engage in the
practice of any activity that requires a license, certification, or designation
under this chapter unless that person is so licensed, certified, or designated: or
(b) offer an emergency medical service that requires a license, certificate, or designation unless the person is so licensed, certified, or designated
(
2) A person may not advertise or hold himself out as one holding a license,
certification, or designation required under this chapter, unless that person
holds the license, certification, or designation.

succeeding subsections: inserted uor being regaraed as having such an impairment" in Subsection i4)(a); added Subsection «4)(b); and
made two stylistic changes in Subsections (6)
and (8Xa).
The 1993 amendment, effective May 3, 1993,
added Subsections (1), (3), (4), (5), (7), (11),
<14XbXiii), (16), and (19); deleted former Sub-

sections 112) and (15) defining "reai property"'
and "unfair discriminatory practice"; redesignated the remaining subsections accordingly;
and made stylistic changes throughout the section.
Cross-References. — Antidiscrimination
division, § 34-35-3 et seq.

57-21-3. Exemptions — Sale by private individuals —
Nonprofit organizations — Noncommercial
transactions.
(

1) This chapter does not apply to any single-family dwelling unit sold or
rented by its owner if:
(a) the owner is not a partnership, association, corporation, or other
business entity;
(b) the owner does not own any interest in four or more single-family
dwelling units held for sale or lease at the same time;
(c) during a 24-month period, the owner does not sell two or more
single-family dwelling units in which the owner was not residing or was
not the most recent resident at the time of sale;
(d) the owner does not retain or use the facilities or services of any real
estate broker or salesperson; and
(e) the owner does not use any discriminatory housing practice under
Subsection 57-21-5(2) in the sale or rental of the dwelling.
(2) This chapter does not apply to a temporary or permanent residence
facility operated by a nonprofit or charitable organization, including any
dormitory operated by a public or private educational institution, if the
discrimination is by sex or familial status for reasons of personal modesty or
privacy or in the furtherance of a religious institution's free exercise of
religious rights under the First Amendment of the United States Constitution.
(3) This chapter, except for Subsection 57-21-5(2), does not apply to the
rental of a room in the dwelling by an owner-occupant of a single-family
dwelling to another person if the dwelling is designed for occupancy by four or
fewer families, and the owner-occupant resides in one of the units.
(4) This chapter does not prohibit a religious organization, association, or
society, or any nonprofit institution or organization operated, supervised, or
controlled by or in conjunction with a religious organization, association, or
society, from limiting the sale, rental, or occupancy of dwellings it owns or
operates for primarily noncommercial purposes to persons of the same religion,
or from giving preference to such persons, unless membership in the religion is
restricted by race, color, sex, or national origin.
(5) This chapter does not prohibit a private club not open to the public,
including fraternities and sororities associated with institutions of higher
education, from limiting the rental or occupancy of lodgings to members or
from giving preference to its members, but only if it owns or operates the
lodgings as an incident to its primary purpose and not for a commercial
purpose.
(6) This chapter does not prohibit distinctions based on inability to fulfill the
terms and conditions, including financial obligations, of a lease, rental agreement, contract of purchase or sale, mortgage, trust deed, or other financing
agreement.
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'7) This chapter does not prohibit any nonproni euuuauuncu luawiwuviui*
from:
(a) requiring its single students to live in housing approved, operated,
or owned by the institution;
(b) segregating housing that the institution approves, operates, or owns
on the basis of sex or familial status or both for reasons of personal
modesty or privacy, or in the furtherance of a religious institution s free
exercise of religious rights under the First Amendment of the United
States Constitution; or
(c) otherwise assisting others in making sex-segregated housing available to students as may be permitted by regulations implementing the
federal Fair Housing Amendments Act of 1988 and Title DC of the
Education Amendments of 1972.
(8) This chapter does not prohibit any reasonable local, state, or federal
restrictions regarding the maximum number of occupants permitted to occupy
a dwelling.
(9) The provisions pertaining to familial status do not apply to the existence,
development, sale, rental, advertisement, or financing of any apartment
complex, condominium, or other housing development designated as housing
for older persons, as defined by Title VIII of the Civil Rights Act of 1968, as
amended.
History: C. 1953, 57-21-3, enacted by L.
1989, ch. 233, § 3; 1992, ch. 274, § 2; 1993,
ch. 114, § 2.
Amendment Notes. — The 1992 amendment, effective April 27,1992, in Subsection (2),
deleted "rooms in" before "a temporary" and
deleted the language at the end which further
qualified the type of discrimination; in Subsection(3), substituted "owner-occupant" for "owner or occupant" and added the proviso at the
end; in Subsection (5), inserted "including fraternities and sororities associated with institutions of higher education"; redesignated the
subdivisions in Subsection (7) and deleted
downed, operated, or controlled by a religious
organization, association, or society" after "institution" from the introductory paragraph; inserted "operated" in Subsection (7)(a); in Subsection (7)(b), inserted "approves" and added
the language after "both"; added Subsection
(7Xc); deleted former Subsections (7)(aXiii) and
(7Xb), relating to segregation on the basis of sex
or familial status; and made stylistic changes
throughout the section.

The 1993 amendment, effective May 3, 1993,
substituted "discriminatory housing practice"
for "unfair discriminatory practice" in Subsection (l)(e); added the language beginning "for
reasons" at the end of Subsection (2); inserted
"except for Subsection 57-21-5(2)" in Subsection
(3); added Subsection (8); redesignated former
Subsection (8) as Subsection (9) and substituted "The provisions pertaining to familial
status do not apply to" for "This chapter does
not prohibit" and "designated as housing for
older persons, as defined by" for *that does not
violate federal housing law* in that subsection;
and made stylistic changes throughout the section.
Federal Law. — The Fair Housing Amendments Act of 1988, cited in Subsection (7Xc), is
located primarily in Chapter 45 of Title 42 of
the U.S. Code. See 42 U.S.C. 5 3601.
For Title IX of the Education Amendments of
1972, see 20 U.S.C. § 1681 et seq. and 42
U.S.C. § 2000c et seq.
Title VIII of the Civil Rights Act of 1968 is
codified as 42 U.S.C. § 3601 et seq.

57-21-4. Conduct and requirements excluded — Defenses.
(1) Except as provided in Subsection 57-21-5(4), this chapter does not:
(a) require any person to exercise a higher degree of care toward a
person who has a disability than toward a person who does not have a
disability;
(b) relieve any person of obligations generally imposed on all persons
regardless of disability in a written lease, rental agreement, contract of
purchase or sale, mortgage, trust deed, or other financing agreement; or
429

(cj prohibit any program, service, facility, or privilege intended to
habilitate, rehabilitate, or accommodate a person with a disability.
(2) It is a defense to a complaint or action brought under this chapter that
the complainant has a disability that, in the circumstances and even with
reasonable accommodation, poses a serious threat to the health or safety of the
complainant or others. The burden of proving this defense is upon the
respondent.
History: C. 1953, 57-21-4, enacted by L.
1989, ch. 233, § 4; 1992, ch. 274, § 3; 1993,
ch. 114, § 3.
Amendment Notes. — The 1992 amendment, effective April 27,1992, added "Except as
provided in Subsection 57-21-5(4)" and made
related stylistic changes in Subsection (1) and
deleted former Subsection (l)(a), which read

"require any person selling or renting property
to modify the property to accommodate a person who has a disability," redesignating the
succeeding subsections accordingly,
The 1993 amendment, effective May 3, 1993,
substituted "a complaint or" for "a charge, cornp i a i n t % o r " n e a r t h e beginning of Subsection (2).

57-21-5. Discriminatory practices enumerated — Protected persons, classes enumerated.
(1) It is a discriminatory housing practice to do any of the following because
of a person's race, color, religion, sex, national origin, familial status, source of
income, or disability:
(a) refuse to sell or rent after the making of a bona fide offer, refuse to
negotiate for the sale or rental, or otherwise deny or make unavailable any
dwelling from any person;
(b) discriminate against any person in the terms, conditions, or privileges of the sale or rental of any dwelling or in providing facilities or
services in connection with the dwelling; or
(c) represent to any person that any dwelling is not available for
inspection, sale, or rental when in fact the dwelling is available.
(2) It is a discriminatory housing practice to make a representation orally or
in writing or make, print, circulate, publish, post, or cause to be made, printed,
circulated, published, or posted any notice, statement, or advertisement, or to
use any application form for the sale or rental of a dwelling, that directly or
indirectly expresses any preference, limitation, or discrimination based on
race, color, religion, sex, national origin, familial status, source of income, or
disability, or expresses any intent to make any such preference, limitation, or
discrimination.
(3) It is a discriminatory housing practice to induce or attempt to induce, for
profit, any person to buy, sell, or rent any dwelling by making representations
about the entry or prospective entry into the neighborhood of persons of a
particular race, color, religion, sex, national origin, familial status, source of
income, or disability.
(4) A discriminatory housing practice includes:
(a) a refusal to permit, at the expense of the disabled person, reasonable
modifications of existing premises occupied or to be occupied by the person
if the modifications are necessary to afford that person full enjoyment of
the premises, except that in the case of a rental, the landlord, where it is
reasonable to do so, may condition permission for a modification on the
renter agreeing to restore the interior of the premises, when reasonable, to
the condition that existed before the modification, reasonable wear and
tear excepted;
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(b) a refusal to make reasonable accommodations in ruies, puuuica,
practices, or services when the accommodations may be necessary to
afford the person equal opportunity to use and enjoy a dwelling; and
(c) in connection with the design and construction of covered multifamily dwellings for first occupancy after March 13, 1991, a failure to design
and construct those dwellings in a manner that:
(i) the dwellings have at least one building entrance on an accessible route, unless it is impracticable to have one because of the
terrain or unusual characteristics of the site; and
(ii) with respect to dwellings with a building entrance on an
accessible route:
(A) the public use and common use portions of the dwelling are
readily accessible to and usable by disabled persons;
(B) all the doors designed to allow passage into and within the
dwellings are sufficiently wide to allow passage by disabled
persons in wheelchairs; and
(C) all premises within these dwellings contain the following
features of adaptive design:
(I) an accessible route into and through the dwelling;
(II) light switches, electrical outlets, thermostats, and
other environmental controls in accessible locations;
(III) reinforcements in the bathroom walls to allow later
installation of grab bars; and
(IV) kitchens and bathrooms such that an individual in a
wheelchair can maneuver about and use the space.
(5) This section also applies to discriminatory housing practices because of
race, color, religion, sex, national origin, familial status, source of income, or
disability based upon a person's association with another person.
History: C. 1963, 57-21-5, enacted by L*
1989, ch. 233, § 5; 1992, ch. 274, § 4; 1993,
cku 114, § 4.
Amendment Notes. — The 1992 amendment, effective April 27, 1992, added Subsection (4).
The 1993 amendment, effective May 3,1993,
substituted "a discriminatory housing practice"
for "an unfair discriminatory practice" and references to "dwelling" for references to "real

property" throughout the section; inserted
"make a representation orally or in writing,"
"publish," and "published" in Subsection (2);
inserted "interior of the" near the end of Subsection (4)(a); added present Subsections
(4XcXi) and (4XcXii) and redesignated the existing subsections of Subsection (4Xc); added
Subsection (5); and made stylistic changes
throughout the section,

COLLATERAL REFERENCES
AXJL — State civil rights legislation prohibiting sex discrimination in housing, 81
AX.R.4th 205.

57-21-6. Discriminatory housing practices regarding residential real estate-related transactions — Discriminatory housing practices regarding the
provisions of brokerage services.
(1) It is a discriminatory housing practice for any person whose business
includes engaging in residential real estate-related transactions to discrimi431

nate against any person in making available such a transaction, or in the
terms or conditions of the transaction, because of race, color, religion, sex,
disability, familial status, source of income, or national origin. Residential real
estate-related transactions include:
(a) making or purchasing loans or providing other financial assistance:
(i) for purchasing, constructing, improving, repairing, or maintaining a dwelling; or
(ii) secured by residential real estate; or
(b) selling, brokering, or appraising residential real property.
(2) It is a discriminatory housing practice to deny any person access to, or
membership or participation in, any multiple-listing service, real estate
brokers' organization, or other service, organization, or facility relating to the
business of selling or renting dwellings or to discriminate against any person
in the terms or conditions of access, membership, or participation in the
organization, service, or facility because of race, color, religion, sex, disability,
familial status, source of income, or national origin.
(3) This section also applies to discriminatory housing practices because of
race, color, religion, sex, national origin, familial status, source of income, or
disability based upon a person's association with another person.
History: C. 1953, 57-21-6, enacted by L.
1992, ch. 274, § 5; 1993, ch. 114, § 5.
Repeals and Reenactments. — Laws
1992, ch. 274, § 5 repeals former § 57-21-6, as
enacted by L. 1989, ch. 233, § 6, dealing with
discrimination in financing in real estate generally, and enacts the present section, effective
April 27, 1992.
Amendment Notes. — The 1993 amend-

ment, effective May 3, 1993, combined former
Subsections (1) and (2) to form Subsection (1),
redesignated former Subsection (3) as Subsection (2), substituted "a discriminatory housing
practice" for uan unfair discriminatory practice"
n e a r the beginning of Subsections (1) and (2),
Subsection (3), and made stylistic
a dded
changes throughout the section.

COLLATERAL REFERENCES
A J L R — State civil rights legislation prohibiting sex discrimination in housing, 81
A.L.R.4th 205.

57-21-7. Prohibited conduct — Aiding or abetting in discriminatory actions — Obstruction of division
investigation — Reprisals.
(1) It is a discriminatory housing practice to do any of the following:
(a) coerce, intimidate, threaten, or interfere with any person:
(i) in the exercise or enjoyment of any right granted or protected
under this chapter;
(ii) because that person exercised any right granted or protected
under this chapter; or
(iii) because that person aided or encouraged any other person in
the exercise or enjoyment of any right granted or protected under this
chapter;
(b) aid, abet, incite, compel, or coerce a person to engage in any of the
practices prohibited by this chapter;
(c) attempt to aid, abet, incite, compel, or coerce a person to engage in
any of the practices prohibited by this chapter;
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(d) obstruct or prevent any person from complying with this chapter, or
any order issued under this chapter;
(e) resist, prevent, impede, or interfere with the director or any division
employees or representatives in the performance of duty under * :;,chapter; or
(f) engage in any reprisal against any person because that ;. (i) opposed a practice prohibited under this chapter; or
(ii) filed a complaint, testified, assisted, or participated in dir-»
manner in any investigation, proceeding, or hearing under rni>
chapter.
(2) This section also applies to discriminatory housing practices because ,t
race, color, religion, sex, national origin, familial status, source of imonu r
disability based upon a person's association with another person.
History: C. 1963, 57-21-7, enacted by L.
1989, ch. 233, § 7; 1992, ch. 274, § 6; 1993,
ch. 114, § 6.
Amendment Notes. — The 1992 amendment, effective April 27, 1992, substituted wto
do any of the following" for "to intentionally do
the following" in the introductory paragraph;
added Subsection (1), redesignating the sueceeding subsections accordingly; and inserted
M
with anyone" in Subsection (6)(a
raer
The 1993 amendment, effective May 3. 1993,
designated the existing undesignated introduc-

:ory paragraph as the introductory language of
Subsection (1) and redesignated former Subsections (1) through (6Xb) as part of Subsection il);
substituted - a discriminatory housing practice"
for uan unfair discriminatory practice" near the
beginning of Subsection (1); substituted uprohibited" for "forbidden" in Subsections (1Kb),
l)(cj, and (l)(0(i); substituted Ua complaint" for
a charge" in Subsection (D(fKii); rewrote forSubsection i6Xo as Subsection (2); and
m a d e stylistic changes throughout the section,

57-21-8, j u r i s ( | i c t i o n — Division,
(1) The commission has jurisdiction over the subject of housing discrimination under this chapter and may delegate the responsibility of receiving,
processing, and investigating allegations of discriminatory housing practices
and enforcing this chapter to the division.
(2) The division may:
(a) adopt rules necessary to administer this chapter in accordance with
Title 63, Chapter 46a, Utah Administrative Rulemaking Act:
(b) receive, reject, investigate, and determine complaints alleging discriminatory housing practices prohibited by this chapter;
(c) appoint and prescribe the duties of investigators, legal counsel, and
other employees and agents that it considers necessary for the enforcement of this chapter;
(d) issue subpoenas to compel the attendance of witnesses or the
production of evidence for use in any investigation, conference, or hearing
conducted by the division, and if a person fails to comply with such a
subpoena, petition a court of competent jurisdiction for an order to show
cause why that person should not be held in contempt;
(e) attempt conciliation between the parties through informal efforts,
conference, persuasion, or other reasonable methods for the purposes of
resolving the complaint;
(f) seek prompt judicial action for appropriate temporary or preliminary
relief pending final disposition of a complaint if the division concludes that
such an action is necessary to carry out the purposes of this chapter;
(g) initiate a civil action in a court of competent jurisdiction to:
(i) enforce the rights granted or protected under this chapter;
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OFFENSE^ AbAINST PUBLIC HEALTH AND S VFET*

76-10-1302,

76-10-1303

Prostitution.

( D A person is guilty of prostitution when
(a) he engages in anv sexual activity with another person for a fee.
(b) is an inmate of a house of prostitution; or
(c) loiters in or within view of anv public place for the purpose of being
hired to engage in sexual activity
(2) Prostitution is a class B misdemeanor However, anv person who is
convicted a second time, and on all subsequent convictions, under this section
or under a local ordinance adopted in compliance with Section 76-10-1307 is
guilty of a class A misdemeanor, except as provided in Section 76-10-1309
History: C. 1953, 76-101302, enacted by
L. 1973, ch. 196, 8 76-10-1302; 1991, ch. 107,
fi 1; 1993, ch. 179,5 2.
VOTES TO DECISIONS
ANAHSIS
Elements

Clted

Element..
The offense of prostitution is complete once
there is an offer or agreement to engage in the

sexual activit) for a fee it is unnecessan to
actually engage in the sexual activity (decided
before 1993 deletion of "or offers or agrees to
engage") State % Holmes 774 P2d 506 <( t
A
PP 1 9 8 9 )
Cited in C)uinther\ Wilkinson 679 F Supp
1066 'I) t r tah 1988)

COLLATERAL REFERENCES
Am. Jur. 2d. — 21 Am Jur 2d Disorderh
Houses $ 2
C.J.S. — 27 C J S DisorderK Houses $ 1
A.L.R. — Laws prohibiting or regulating

"escort services " "outcall entertainment" or
similar servicer usfd to n r n on prostitution
lr> A L R 5th 900

76-10-1303. Patronizing a prostitute.
(1) A person is guilty of patronizing a prostitute when
(a) he pays or offers or agrees to pay another person a fee for the
purpose of engaging in an act of sexual activity; or
(b) he enters or remains in a house of prostitution for the purpose of
engaging in sexual activity
(2) Patronizing a prostitute is a class B misdemeanor, except as provided in
Section 76-10-1309
History: C. 1953, 76101303, enacted by
L. 1973, ch. 196, « 76-10-1303; 1993. ch. 179,
9 3.
COLLATERAL REFERENCES
Am. Jur. 2d. — 63A Am Jur 2d Prostitution
§ 12
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C.J.S. — 77 C J S Prostitution * 4

ADDENDUM #6
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COMMUNITY DEVELOPMENT

R199-8-2. Eligibility.
Only those applications for funding assistance
which are submitted by an eligible applicant for an
eligible project shall be funded by the Board.
Eligible projects include: a) planning; b; the construction and maintenance of public facilities: and c)
the provision of public services. "Public Facilities and
Services" means public infrastructure or services traditionally provided by governmental entities.
Eligible applicants include state agencies and subdivisions of the state as defined in Subsection 9-4302(5)3, which are or may be socially or economically
impacted, directly or indirectly, by mineral resource
development.
Rl99-8-3. Application Requirements.
A. Applicants shall submit their funding requests
on the Board's most current application form, furnished by the Department of Community and Economic Development (DCED). Applicants submitting
incomplete applications will be notified of deficiencies
and their request for funding assistance will be held
by the Board's staff pending submission of the required information by the applicant.
Complete applications which have been accepted for
processing will be placed on the next available "Application Review Meeting1* agenda.
B. Additional general information not specifically
covered by the application form should also be furnished to the Board and its staff when such information would be helpful to the Board in appraising the
merits of the project.
C. For proposed drinking water and sewer projects,
sufficient technical information must be provided to
the Utah Department of Environmental Quality
(DEQ) to permit their review. The Board will not act
on any drinking water or sewer project unless they
receive such review from DEQ.
D. Planning grants and studies normally require a
fifty percent cash contribution by the applicant.
E. The Board requires all applicants to have a
vigorous public participation effort. All applicants
shall hold at least one formal public hearing to solicit
comment concerning the size, scope and nature of any
funding request prior to its submission to the Board.
In that public hearing, the public shall be advised the
financing may be in the form of a loan, even if the
application requests a grant.
Complete and detailed information shall be given to
the public regarding the proposed project and its
financing. The information shall include the expected
financial impact including potential repayment terms
and the costs to the public as user fees, special
assessments, or property taxes if the financing is in
the form of a loan. The Board may require additional
public hearings if determines the applicant did not
adequately disciose to the public the impact of the
financial assistance during the initial pubiic hearing.
When the Board offers the applicant a financial
package that is substantially different in the
amounts, terms or conditions initially requested by an
applicant, the Board may require additional public
hearings to solicit public comment on the modified
funding package.
A copy of the public notice and transcript or minutes
of the hearing shall be attached to the funding request. Public opinion polls may be submitted in addition to the transcript or minutes.
F. Letters of comment outlining specific benefits (or
problems) to the community and State may be submitted with the application.

R199-8-3

G. All applicants are required to notify in writing
the applicable Association of Governments of their
intention to submit a funding request to the Board. A
copy of any comments made by the Association of
Governments shall be attached to the funding request. It is the intent of the Board to encourage
regional review and prioritization of funding requests
to help ensure the timely consideration of all worthwhile projects.
H. State statute requires the Board before it grants
or loans any funds or approves any undertaking to
take into account the effect of the undertaking on any
district, site, building structure or specimen that is
included in or eligible for inclusion in the National
Register of Historic Places or the State Register and to
allow the state historic preservation officer tSHPO) a
reasonable opportunity to comment on the undertaking or expenditure. In order to-comply with that duty,
the Board requires all applicants to provide the SHPO
with a description of the proposed project and attach
the SHPOa comments to the application. The Board
also requires that if during the construction of the
project the applicant discovers any culturai/paleontological resources, the applicant shall cease project
activities which may affect or impact the cultural/paleontological resource, notify the Board and the SHPO
of the discovery; allow the Board to take into account
the effects of the project on cultural/paleontoiogical
resources, and not proceed until further approval is
given by the Board.
I, All applicants must provide evidence and arguments to the Board as to how the proposed funding
assistance provides for planning, the construction and
ma
inti>n<>nr» of public facilities or the provision of
public services.
J. All applicants must demonstrate that the facilities or services provided will be available and open to
the general public and that the proposed funding
assistance is not merely a device to pass along low
interest governmentfinancingto the private sector.
K. All applicants must demonstrate that any arrangement with a lessee of the proposed project will
constitute a true lease, and not a disguised financing
arrangement. The lessee oust be required tc pay a
reasonable market rental for the use of the facility. In
addition, the applicant shall have no arrangement
with the lessee to sell the facility to the lessee, unless
fair market value is received.
L Each applicant must submit evidence and legal
opinion that it has the authority to construct, own and
lease the proposed project. In the case of a request for
an interest bearing loan, the applicant must provide
an opinion of nationally-recognized bond counsel that
the interest will not be subject to federal income taxes.
M. AH applicants shall certify to the Board that they
will comply with the provisions of Titles VI and VII of
the Civil 'Rights Act of 1964 «42 USC 2000e', as
amended, which prohibits discrimination against any
employee or applicant for employment or any applicant or recipient of services, an the basis of race,
religion, color, or national origin: a^d farther agree to
abide by Executive Order No. 11246. as amended,
which prohibits discrimination on the basis of sex; 45
CFR 90, as amended, which prohibits discrimination
on the basis of age; Section 504 of the Rehabilitation
Act of 1973, the Americans with Disabilities Act of
1990 and 28 CFR 35, as amended, which prohibit
discrimination on the basis of disabilities; Utah AntiDiscriminatory Act, Section 34-35-1 et seq., which
prohibits discrimination against any employee or applicant for employment because of race, color, sex. age.
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reiision. r..-.tionai origin, -r handicap and to certirv
viompiiar.c? \win t;ie ADA to the Boara en ar annual
oasis una upon completion cf the project.
R199-8-4. Board Review P r o c e d u r e s .
A. The Boara will review applications and authorize
funding assistance on a "Trimester' basis. The initiai
meetings or each ^Trimestpr'' >haiJ be 'Project Review
Meetings". The tinai meet:nk* of each "Trimester" shaii
i)Q a "Prioritization and Funding Meeting - . Board
meetings shall be held the hrst Thursday of each
month, except .Juiv when no meeting \viil be held.
"Prioritization and Funding Meetings" shall be held in
April for the 1st Trimester August for the 2nd Trimester and Decemoer for the .ird Trimester.
The deadlines for submitting applications for each
of the Trimesters wiii no iater than the following
dates: 1st Trimester, December 1st: 'Jnd Trimester.
Apnl 1st: 3rd Trimester. August 1st.
3. The process for review of new applications for
funding assistance shall be as follows:
1. Submission of an application to the Board's staff
for technical review and analysis.
2. Incomplete-applications will be held by the
Hoard's staff pending submission of required information.
3. Complete applications accepted for processing
will be placed on the next available "Project Review
Meeting" agenda.
4. At the "Project Review Meeting" the Board may
either:
a. deny the application:
b. place the application on the "Pending List" for
consideration at a future "Project Review Meeting"
after additional review, options analysis and funding
coordination by the applicant and the Board's staff:
c. place the application on the "Prioritization List"
for consideration at the next "Prioritization and Funding Meeting"1.
C. Applicants and their representatives shall be
informed of any "Project Review Meeting" at which
their applications will be considered. Applicants may
make formal presentations to the Board and respond
to the Board's questions during the "Project Review
Meetings",
D. No funds shall be committed by the Board at the
"Project Review Meetings ', with the exception of bona
ride emergencies.
E. Applications for funding assistance which have
been placed on the "Prioritization List" will be considered at the "Prioritization and Funding Meeting" for
that Trimester. Applications which do not receive
funding authorization will be held over for reconsideration at tne next "Prioritization and Funding Meeting". Applications which have not received funding
authorization after reconsideration will be deemed
denied.
F. When two or more applications for funding assistance from various applicants in a given county are
being considered at a "Project Prioritization and
Funding Meeting"', that county's Council of Governments 'COG' or other broad based intergovernmental
coordination body shall submit a hat showing the
COG's prioritization of those applications.
G. In instances of bona fide public safety or health
emergencies or for other compelling reasons, the
Board may suspend the provisions of this section and
accept, process, review and authorize funding of an
application on an expedited basis.
Rl99-8-5. Local Capital Improvement Lists.
A. A consolidated list of the anticipated capital
needs for eligible entities will be submitted from each
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county, or in t::e case of >ta:e .i^encies. Trent DCED.
This list sr.ou.: ce proaucec: as a cooperative -vnture
of ail the edgibie entities w.uun eacn county
E. The iis; win contain -i snort term -.cue year-,
medium term hve year- and .cng range component
5-10 years'.
C. The list should contain tne following items:
jurisdiction, summary ccscr.pticn. project time frame,
anticipated time of submission tc PCIFB. projected
overall cost of project, anticipated funding sources.
D. Projects not identified m a county's or DCED's
list, wiii not be funded by tne PCIFB. unless they
address a bona tide public saiety or health emergency
or for other compelling reasons.
E. An up-dated list shaii oe sucmitted to the Board
no later than January' 31 cf eacn year. The snort term
(one year* component of the iis: snali be prioritized on
a county-wide basis by a cooperative venture of the
eligible entities within a county.
R199-8-6. Modification or Alteration of Approved
Projects.
A recipient cf PCIFB grant funds may not. for a
period often years from the approval of funding by the
Board, change or alter the use. intended use. ownership or scope of a project without the prior approval of
the Board. A recipient of PCIFB Ivan funds may not.
for the term of the loan, change or alter the use.
intended use, ownership or scope of a project without
the pr.or approval o( the Board. The recipient shall
submit a written request for such approval and provide such information as requested by the Board or its
staff, including at a minimum a description of the
modified project sufficient for the Board to determine
whether the modified project is an eligible use of
PCIFB funds.
The Board may place such conditions on the proposed modifications or modihed project as it deems
appropriate, including but net limited to mcxhfymg or
changing the financial terms, requiring additional
project actions or participants, cr requiring purchase
jr other satisfaction of all cr a portion of the Board's
interests in tne aDproved project. Approval shaii only
be granted if the modified nmi«»c*. use or ownership is
also an eligible us of PCIFB funds, uniess the recipient purcnases or otherwise satishes m full the Beam's
interest »n the previously approved cr the proposed
project.
References: 9-4-305.
Historv: 11914. AMD. IC-IOSO: 1-C24. AMD.
10/02/91: 13274. AMD. 1102*92. 14581. AMD. see
CPR: 143S1, CPR. 01/21V94: 16751. AMD. 0&30/95:
16987. NSC. 07/01/95: 174CS. AMD. 01/17/56: 15162.
AMD. 12/23/96: 20555. 5YR. 1-2.197: 21371. AMD.
11/10/93.

R199-9. Policy Concerning Enforceability and Taxability of Bonds Purchased.
R199-9-1. Enforceaoihty.
R199-9-2. Tax-Exempt Br.tis.
R199-9-3. Parity Bonds.
Rl99-9-1. Enforceability.
In providing any hnancia- assistance in the form of
a loan, the ' Board Committee representing the State
of Utah ithe 'State*'' may purchase Bonds cr other
legai obligations the "Bonds" :f various pouueai
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F. If the name of the employee offering the service or
participating in the activity is stated in any advertisement sent to the employee s students, or is posted,
distributed, or otherwise made available in the employee's school, the advertisement shall state that the
activity is not school sponsored.
B277-1074. Public Education Employee/Sponsor Agreements or Contracts.
A. An agreement between an employee and an
activity sponsor shall be signed by the employee and
include a statement that reads substantially: I understand that this activity is not sponsored by any school
or school district, that my jesponsibilities to the
activity sponsor are outside the scope of and unrelated
to any public duties or responsibilities I may have as
a public education employee, and I agree to comply
with laws and rules of the state and policies regarding
my advertising and participation.
B. The employee shall provide the district business
administrator or superintendent with a signed copy of
all contracts between the employee and a private
activity sponsor. The school district shall maintain a
copy in the employee's personnel file.
References: Art X Sec 3, 53A-1-402.5, 53A-1401(3).
History: 23018, NEW, 09/01/2000.

B277-115-2

religion, sex, or national origin in programs and
activities receiving Federalfinancialassistance;
(5) Title IX of the Education Amendments of 1972,
as amended, 20 U.S.C. 1681 et seq., whkh prohibits
discrimination on the basis of sex in education programs and activities leceiving Federalfinancialassistance;
(6) The Age Ditcriminatinr Act of 1975, as amended,
42 ILS.C. 6101 et seq., which prohibits discrimination
on the basis of age in programs or activities receiving
Federalflw«m*i«lassistance;
B. The Board shall take action consistent with:
(1) all regulations, guidelines, and standards lawfully adopted under the statutes named in Subsections 3(AX1) through (6) and effective as of July, 1993;
(2) all state laws prohibiting discrimination on the
basis of race, creed, color, national origin, religion,
age, sex, or handicap and effective as of July, 1993.
C. All programs, activities, schools, institutions,
and school districts under the general control and
supervision of the Board shall adopt policies and rules
prohibiting discrimination on the basis of race, creed,
color, national origin, religion, age, sex, or handicap.
Reference*: Art X Sec 3.
History* 8877, PRO, 06/01/87; 13192, 5YR,
11/01/92; 13226, NSC, 1CV01/92; 15377, NSC,
02/Q1/94; 19892, 5YR, 0*12/97.

R277-112. Prohibiting Discrimination R277-115. Copyrighting Material Developed with Funds that Flow
in the Public Schools.
Through the Board.
R277-112-1. Definitions.
B277-112-2. Authority and Purpose.
R277-112-3. Standards.

R277-112.1. Definitions.
•Board" means the Utah State Board of Education.
R277-112-2. Authority and Purpose.
A This rule is authorized by Utah Constitution
Article X, Section 3 which vests general control and
supervision of the public education system in the
Board.
B. The purpose of this rule is to establish standards
prohibiting discrimination in the public school system.
R277-112-3. Standards.
A The Board does not advocate, permit, or practice
discrimination on the basis of race, creed, color, national origin, religion, age, sex, or handicap. This rule
incorporates by reference the following:
(1) Section 504 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. 794, which prohibits discrimination on the basis of handicap in programs and activities receiving Federal financial assistance;
(2) Title VI of the Civil Rights Act of 1964, as
amended, 42 U.S.C. 2000d et seq., which prohibits
discrimination on the basis of race, color, or national
origin in programs and activities receiving Federal
financial assistance;
(3) Title IV of the Civil Rights Act of 1964. as
amended, 42 U.S.C. 2000c et seq., which provides
standards and training for educators relative to the
desegregation of schools receiving Federal fin»nri»1
assistance;
(4) Title VI of the Civil Rights Act of 1964, as
amended, 42 U.S.C. 2000e et seq., which prohibits
discrimination in employment based on race, color,

R277-115-1.
R277-115-2.
R277-115-3.
Board.
R277-115-4.

Definitions.
Authority and Purpose
Reprints of Material Copyrighted by the
Copyrighting Materials.

B277-U5-1. Definitions.
A "Board" means the Utah State Board of Education.
B. "Reprint* means a verbatim copy of the original
of any material protected by copyright notices.
C. "Published* means distribution of a copy of a
work by sale, lease, rental lending, or other transfer
of ownership or the offering to distribute copies to
anyone for purposes of further distribution.
D. "Material" means all copyrightable works, including writings, lectures, musical or dramatic compositions, sound recordings, films, videotapes and
other pictorial reproductions, computer programs,
listings, now charts, manuals, codes, instructions, and
software.
E. "Formula grant basis* means federal or state
funds that are distributed through the Board an the
basis of a formula without competitive application for
the funds. The Board has no discretion in awarding
the funds if the recipient qualifies under the formula
and meets other standards of that particular program.
F. "Discretionary grant basis* means federal or
state funds that are distributed by the Board on the
basis of competitive application or contract
R277-115-2. Authority and Purpose.
A This rule is authorized by Article X, Section 3 of
the Utah Constitution which vests general control and
supervision of public education in the Board and by
Section 53A-1-401(3) whkh allows the Board to adopt
rules in accordance with its responsibilities.
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various programs.
B. This role establishes standards and procedures
far entities seeking to qualify for funds administered
by the Board for applied technology education programs.
R277-911-S. ATE Program Approval
A. Program Planning: ATE Programs are based on
verified training needs of the area and provide students with the competencies necesiary to progress in
occupations for which an occupational potential exists. Programs are supported by a data base, including:
(1) local, regional, state, and foderal manpower
projections;
(2) student occupational/interest surveys;
(8) regional job profile;
(4) advisory committee input; and
(6) follow-up evaluation and reports.
B. Program Administration: District applied technology directors shall meet the requirements specified
m Subsections 9(A), (B)and (©.
C learning Resources: Within available resources,
instructional materials, including textbooks, reference materials, and media, shall reflect current technology, processes, and hilunnatkn tor the ATE programs being taught
D. Student Services:
(1) Applied technology guidance, counseling, and
Board approved testing shall be provided fox students
enrolled in ATE programs.
(2) A written plan for placenwnt services shall be
developed with the assistance of local advisory committees, business and industry and Job Service.
(8) An SEOP shall be developedforall students. The
plan shall include:
(a) a student's educational/occupational plans
(grades 7-12) including job placement when appropn*
•tr,
(b) all Board graduation requirements;
(c) evidence of parent, student, and school representative involvement annually;
(d) attainment of approved workplace skill competencies;
(e) identification of an ATE post-secondary goal and
an approved sequence of academic and ATE courses.
E. Instruction: Curricula and instruction shall be
directly related to business and industry validated
competencies. Successful completion of competencies
shall be verified by a valid skills certification process.
Instruction in proper and safe uae of any equioment
required for skills certification shall be provided
within the approved program.
F. Equipment and Facilities: Equipment and facilities, consistent with the validated competencies identified in the instruction standard, shall be provided
and maintained in a manner that meets safety requirements and applicable state andfederallaws.
G. Instructional Staff: Counselors and instructional
staff shall hold valid Utah teaching certificates with
endorsements appropriate for the programs they
teach. These may be obtained through an institutional
recommendation or through occupational and educational experience verified by the USOE certification
process as outlined in R277-502. ATE program instructors shall keep technical and professional skills
current through business/industry involvements in
order to ensure that students are provided accurate
state-of-the-art information.

R277-911-5

CLtapal Educational Oooortunity- ATE programs
at* conducted in agreement with the Board policies
aijd state and federal laws and regulations on access
that prohibit discrimination on the basis of race,
cr*ed, color, national origin, rehgkm, age, sex, and
disability.
1(1) Applied technology advisory council: An active
aifriflory ctmncil thsTI ht ~m&*k*A tn n*n#w all ATE
programs annually. The ^ n y ^ may serve several
districts or a region. Ike councilreviewsthe program
offerings, quality of programs, and equipment needs.
(2) Program advisory committee: Each state funded
ajmroved occupational ATE program shall be supported at the district/regional level by a program
advisory committee made up of individuals who are
working in the occupational area. Basic exploratory
Programs are to have an advisory committee
J. Apphed technology student organizations: Districts are encouraged to make this training available
through nationally-chartered applied technology stuoVnt leadership organizations in each program area.
K. Program and instruction evaluation: Each district, with oversight by local advisory committee
members, shall make an annual evaluation of its own
A££ program using Board standards.
Standards.
A. lb be eligible far state ATE program funds, a
district shall expend fir ATE programs an amount
equivalent to the regular WPU far students in approved ATE programs, grades nine through twelve,
based on prior year ADM, times the current year WPU
value, lees an amount far indirect costs as computed
by the State School Finance Unit
B. State ATE program fhnds may be used only &r
approved ATE programs. When applied technology
courses are integrated with other courses, the state
applied technology program specialist and the state
cjnricuhim program specialist shall perform an analyajs of the proposed course. Added-oost funding will be
generated based on the proportion of approved applied technology content within the integrated course
a* recommended by the applied technology specialist.
C. A district is only eligiblefaradded cost extended
year, placement program completion and skills certification compensation, and state applied technology
alt-aside funds if the district is operating a Boardapproved ATE program or a strategic plan program
approved by the Board.
g277-911-& Disbursement of Fund*—Added
Cost Funds.
A Weighted pupil units are allocated for the added
instructional costs of approved ATE programs operated or contracted by school districts. Programs and
courses provided through applied technology centers
do not qualify for added cost funds as outlined in
B277-904.
B. All approved ATE programs shall receive funds
determined by hours of membership for each program.
C. Allocations are computed using grades nine
through twelve ADM in approved programs for the
previous year with a growth factor applied to districts
experiencing growth of one percent or greater in
grades nine through twelve.
D. Added cost funds shall be used to cover the added
ATE program instructional costs of district programs
and to obtain training for students whose ATE goals
can be better achieved in programs outside the regular high school program. A district may contract with
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and treatment of chronically ill or convalescent resident? whose primary need is the availability oiaJtillad
nursing care or related service on an extended basis,
(ii) Intermediate Care Facility shall provide 24hour in resident care to residents who need licensed
nursing supervision and supportive care, but who do
not require continuous nursing care.
(c) "Level IT refers to a facility that provides at least
24-hour care, 24-hour staff coverage, and licensed
therapy or nursing care (based on program requirements) to 4-16 persons who are non-mobile and nonambulatory. Level II facilities may include:
(i) Health Care Nursery shall provide full-time
supervision and care to children under six years of age
who do not require continuous nursing care. The
facility shall provide at least the following:
(A) Twenty-four hour care and/or staff availability;
. (B) Provision for medical coverage;
(O Provision for dietary services;
(D) Provision for licensed therapies, as required.
(ii) Intermediate Care Facility for the Mentally
Retarded shall provide 24-hour supervisory care to
developmentaHy disabled and mentally retarded individuals, (note: An ICF/MR faculty may be categorised
as a Level IV facility if no resident is under therapy
that utilizes chemical or physical restraints which
may render the resident incapable of self-preservation
in as* emergency), who need supervision m « coordinated and integrated program of health, hahilitative
and supportive services, bat who do not require continuous nursing care. The facility shall, except as
indicated in the supplement, provide the following:
(A) Twenty-four hour care and staff availability;
(B) Provision for medical coverage;
(C) Provision for dietary services;
(D) Provision for licensed therapies, as required
(iii) Home for the Aging shall provide group housing, supervision, social support, personal care,
therapy, and some nursing care to elderly persons who
do not need intermediate or skilled nursing care. The
facility shall provide at least the following:
(A) Twenty-four hour staff availability;
(B) Provision for medical coverage;
(O Provision for dietary services for at least three
meals;
(D) Provision for licensed therapies, as necessary.
(iv) Social Rehabilitation Facility shall provide
group housing, personal care, social rehabilitation,
and treatment for alcoholism, drug abuse, or mental
problems to persons who do not require intermediate
or skilled nursing care. (Note: if each resident in the
program is certified by a physician or QMRP as
ambulatory and in an alcohol or drug abuse rehabilitation program designed to lead to independent Irving,
then the facility may be categorized as a Level IV
facility.) The facility shall provide the following:
(A) Twenty-four hour staff availability or program
care;
(B) Provision for medical coverage;
(C) Provision for dietary services for at least three
meals;
(D) Provision for licensed therapies, as necessary.
(d) "Level HT refers to a facility that provides at
least 24-hour staff coverage and licensed therapy
(based on program requirements) to 4-16 persons who
are ambulatory and mobile but who are under chemical or physical restraints. Level HI facilities may
include:
(i) Mental Health Facility shall provide 24 hour care
to persons with mental illness who require medical
and psychiatric supervision including diagnosis and

R432-200-7

treatment The facility shall provide at least the
following:
(A) Twenty-four hour staff coverage;
(B) Provision for medical and psychiatric supervision;
(C) Provision for dietary services;
(D) Provision for licensed therapies, at necessary,
(ii) Youth Correction Center shall provide 24-hour
supervision, care, training, treatment, and therapy to
persons
who by court order may be restricted in thendaily activities, and under security control that includes lock-up. The facility shall provide at least the
following:
(A) Twenty-four hour staff coverage;
(B) Provision for medical and psychiatric supervision;
(C) Provision for dietary services;
(D) Provision far licensed therapies, as necessary,
(a) "Level IV* racers to a facility that provides
specialized program and support care to 4-16 persons
who are ambulatory and mobile, who require programs of care and more supervision than provided in
a residential care facility. Level IV facilities may
0) Intermediate Care Facility for the Mentally Retarded. All mentally retarded residents in a Level IV
facility must be ambulatory to qualify for Medicaid/Medicare w»tm^iiy>n>fnt
(n) Mental Health Facilir* (See R432-200-4(2XdXiX
Level ED
(ni) Home for the Aging. (See R432-2004(2XcXiii),
Level ID
(iv) Social Rehabilitation Facility. (See R432-2004(2XcXrr), Level ID
B4S2-100-& License Required
8eeR432-2.
B432-200-& Construction and Physical Environ(1) See R432-12, Small Health Care Facility Construction rules.
R432-200-7. Administration and Organisation.
(1) Organization.
Each focility shall be operated by a licensee.
(2) Duties Slid Responsibilities.
The licensee shall be responsible for compliance
with Utah law and licensure requirements andforthe
organization, management, operation, and control of
the facility. Responsibilities shall include at least the
following:
(a) Comply with all federal state and local laws,
roles, and regulations;
(b) Adopt and institute by-laws, policies and procedures relative to the general operation of the facility
incMmg the health care of the residents and the
protection of their rights;
(c) Adopt a policy that states the facility will not
discriminate on the basis of race, color, sex, religion,
ancestry or n****""1^ origin in accordance with Section
13-7-1;
(d) Appoint, in writing, a qualified administrator to
be responsible for the implementation of facility bylaws and policies and procedures, and for the overall
management of the facility;
(e) Secure and update contractsforprofessional and
other services;
(f) Receive and respond, as appropriate, to the
annual licensure inspection report by the Department;
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(g) Notify the Department, in writing, at least 30
days prior to, but not later than five days after, a
change of administrator. The notice shall include the
name of the new administrator and the efEective date
of the change.
(8) Administrator.
(a) Administrator's Appointment
Each facility shall appoint, in writing, an administrator professionally licensed by the Utah Department of Commerce in a health care field
(b) A copy of the administrator's license or credentials shall be posted alongside the facility's license in
a place readily visible to the public.
(c) Hie administrator shall act as the administrator
of no more than four small health care facilities (or a
maximum of 60 beds) at any one time.
(d) The administrator shall have sufficient freedom
from other responsibilities and shall be on the premises of the facility a sufficient number of hours in the
business day (at least four hours per weekforeach six
residents) and as necessary to properly manage the
facility and respond to appropriate requests by the
Department.
(e) The administrator shall designate, in writing,
the name and title of the person who shall act as
administrator in bis absence. This person shall have
sufficient power, authority, andfreedomto act in the
best interests of resident safety and well-being. It is
not the intent of this paragraph to permit an unlicensed de facto administrator to supplant or replace
tile designated, licensed administrator.
(4) Administrator Responsibilities.
The administrator shall have thefollowingresponsibilities:
(a) Complete, submit andfileall records and reports
required by the Department;
(b) Act as a liaison among the licensee, medical and
nursing staff, and other supervisory staff of the facility, as appropriate, and respond to recommendations
of the quality assurance committee;
(c) Assure that employees are oriented to their job
functions and receive appropriate in-service training;
(d) Implement policies and procedures for the operation of the facility;
(e) Hire and maintain the required number of
licensed and non-licensed staff as specified in these
rules to meet the needs of residents;
CO Maintain facility staffing records for 12 m^n^hf(g) Secure and update contracts requiredforprofessional and other services not provided directly by the
facility,
(h) Verify all required licenses and permits of staff
and consultants at the time of hire and effective date
of contract;
(i) Review all incident and accident reports and take
appropriate action.
(5) Medical Director.
The administrator of each facility shall retain, by
formal agreement, a licensed physician to serve as
medical director or advisory physician on a consulting
basis according to the residents' and facility's needs.
(6) Medical Director Responsibilities.
The medical director or advisory physician shall
have responsibility for at least the following:
(a) Review or develop written resident-care policies
and procedures including the delineation of responsibilities of attending physicians;
(b) Review resident-care policies and procedures
annually with the administrator,
(c) Serve as liaison between the resident's physician
and the administrator,
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(d) Serve as a member of the quality assurance
committee (see R432-200-10);
(e) Review incident and accident reports at the
request of the admmistrator to identify health hasaids to residents and employees;
(OActssconsuhsiittotheheeithserrkessuperrisor in matters relating to resident-care policies.
(7) Staff and Personnel.
(a) Organisation
>n%M *ArnvnimH**nr «KaT1 i w p h y q i t > K ^ p m n n w ^

who are able and competent to perform their respective duties, services, and functions,
(b) Qualifications and Orientation.
(i) The administrator shall develop job descriptions
jiu4mting job tide, job summary, responsibilities,
qualifications, i squired skills and licenses, and physical requirements for each position or employee.
(H) Periodic employee performance evaluations
fhjiii be documented.
Oh) All personnel shall have access to the faculty's
policies and procedures manuals, resident-care pofides, therapeutic manuals, and other information necessary to efisctrrefy perform then* duties and carry
out their responsibilities
(8) Health Surveillance,
(a) The faaKrj shall establish a policy and procedure for the health screening of all fading personnel
which conforms with the provisions ofR432-150-26(6).
(b) AH dietary and other staff who handlefoodshall
obtain a Pood Handler's Permitfromthe local health
deportment.
(9) In-service Training.
There shall be planned and documented in-eervke
trainingforaD facility personnel. Thefallowingtopics
shall be addressed annually:
(a) Fire prevention (see R432-200-U);
(b) Accident prevention and safety procedures including instructioti m the following:
(i) Body merharricsforall employeea required to hit,
turn, position, or amhnlate residents;
(ii) Proper safety precsntions whenfloorsare wet or
waxed;
(m) Safety precautions and procedures for heat
lamps, hot water bottles, bathing and showering temperatures;
(c) Review and drill of emeigeucy procedures and
evacuation plan (See R432-200-U);
(d) Prevention and control of infrclaons (see R432160-25);
(e) Confidentiality of resident information;
(f) Residents' rights;
(g) Behavior Management and proper use and documentation of restraints;
(h) Oral hygiene and first aid; and
(i) Training in the principles of Cardiopulmonary
Resuscitation (CPR) for licensed nursing personnel
and others as appropriate;
(j) Training in habtlitatzve care;
(k) Reporting abuse, neglect and eTpkatstion
R432-200-8. Smoking Policies.
Smoking policies shall comply with Title 26, Chapter 38 the, "Utah Indoor Clean Air Act", and Section
31-4.4 of the 1991 Life Safety Code.
R432-200-9. Contracts and Agreements.
(1) Contracts,
(a) The licensee shall secure and update contracts
for sequired professional and other services not provided directly by the facility.
(b) Contracts shMR include:

B432-270-2
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B432-270-2. Purpose.
(1) This rule establishes the operational standards
far assisted living facilities.
CO Assisted living as provided in 26-21-2(3) means:
(a) A Typ« I assisted Irving facility is a residential
facCity that provides assistance with activities of
dairy living and social care to two or more residents
who are capable of achieving mobility sufficient to exit
Hiefacilitywithout the assistance of another person;
Cb) A Type II assisted living facility is a residential
facility with a home-like setting that provides an
array of coordinated supportive personal and health
care services, available 24 hours per day, to residents
who have been assessed
(e) Each resident in a Type I or Type II assisted
livingfacilitymust have a service plan based on the
assessment, which may include:
CD specified services of intermittent nursing care
GO administration of medication; and
Cm) support services promoting residents' independsnce and self-sufficiency.
(3) Assisted living is intended to enable persons
experiencing functional impairments to receive 24hour personal and health-related-services in a place of
residence with sufficient structure to meet care needs
m a safe manner.
(4) Assisted living services shall be individualized
to:
(a) maintain each individual's capabilities and facilitate using those abilities;
Cb) create options to enable individuals to exercise
control over their lives,
(c) provide supports which validate the self-worth of
each individual by showing courtesy and respect far
the individual's rights;
(d) maintain areas or spaces which provide privacy;
and
(e) recognize each individual's needs and preferences and beflexiblein service delivery to respond to
those needs and preferences.
(5) Assisted living is intended to allow residents to
choose how they will balance risk and quality of life.
(€) Type II assisted living facilities shall provide
substantial assistance with activities of daily living,
in response to a medical condition, above the level of
verbal prompting, supervision, or coordination.
(7) Type n assisted living facilities shall provide
each resident with a separate living unit. Two residents may share a unit upon written request of both of
the residents.
(8) Type II assisted living is intended to enable
residents, to the degree possible, to age in place.

(viii) encouraging the resident to maintain bis independence and sense of self-direction;
Gx) administering emergency first aid; and
(x) taking and recording oral temperatures.
(b) "Dependent* means a person who meets one or
all oftiiefallowingcriteria:
(Q requires inpatient hospital or 24-hour continual
nursing care that will last longer than IS ralmdar
days after the day on which the nursing care begins;
(ii) is unable to evacuate from the facility without
the physical assistance of two persona.
(c) •Home-like- as need in statute and this rale
means a place of residence which creates an atmosphere supportive of the resident's preferred lifestyle.
Home-like is also supported by the use of residential
building materials and furnishings.
(d) licensed health care professional* means a
registered nurse, physician assistant, advanced nurse
practitioner, or physician licensed by the Utah Department of Commerce who has education and experience to assess and evaluate the health care needs of
the resident
' (e) "Senu-independent* means a person who is:
G) physically disabled but able to direct his own
care; or
(h) cognitively impaired or physically disabled but
able to evacuatefromthe facility or to a sone or area
of safety with the physical assistance of one person.
(f) "Service Flan" means a written planfarservices
which meets the requirements of R432-270-14.
(g) "Services* means activities which help the residenta develop skills to increase or maintain their level
of psycho-social and physical fhnctiorring, or which
assist them in activities of daily living.
Ch) "Social care* means:
G) providing opportunities for social interaction in
the facility and in the community; and
(h) providing services to promote independence and
a sense of self-direction.
G) "Unit" means an individual living space, including Irving and sleeping space, bathroom, and optional
kitchen area.

R432-270-3. Definitions.
(1) The terms used in these rules are defined in
R432-1-3.
(2) In addition:
(a) "Assistance with the activities of daily living and
independent activities of daily living9 means prompting and assisting residents with the following:
(D personal grooming and dressing;
(ii) oral hygiene and denture care;
(iii) toileting and toilet hygiene;
(iv) eating during mealtime;
(v) encouraging and supporting residents to be
independent or maintain independence if they use
assistive devices (crutches, braces, walkers, wheelchairs) or prosthetic devices (glasses and hearing
aids);
(vi) housekeeping;
(vii) self-administration of medication;

R432-270-5. Licensee.
(1) The licensee must:
(a) ensure compliance with all federal, state, and
local laws;
(b) assume responsibility for the overall organization, management, operation, and control cf the facility;
(c) establish policies and procedures for the welfare
of residents, the protection of their rights, and the
general operation of the facility;
(d) implement a policy which ensures that the
facility does not discriminate on the basis of race,
color, sex, religion, ancestry, or national ongin m
accordance with state and federal law;
(e) secure and update contractsforrequired services
not provided directly by the facility;
(f) respond to requests for reportsfromthe Department; and

B4M-270-4. Licensure.
(1) Assisted living facilities may be licensed as
large, small or limited capacity facilities.
(2) A large assisted living facility houses 17 or more
residents.
(3) A small assisted living facility houses six to 16
residents.
(4) A limited capacity assisted livingfacilityhouses
two to five residents.
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(g) appoint, in writing, a qualified administrator
who shall assume full responsibilityforthe day-to-day
operation and management of the facility. The licensee and administrator may be the same person.
(2) The licensee shall implement a quality assurance program to include a Quality Assurance Committee. The committee must
(a) consist of at least the facility administrator and
a health care professional, and
(b) meet at least quarterly to identify and act on
quality issues.
(3) If the licensee is a corporation or an association,
it shall maintain an active and functioning governing
body to fulfill licensee duties and to ensure accountability.

H432-270-8

(c) maintain facility staffing recordsforthe preceding 12 months;
(d) admit and retain only those residents who meet
admissions criteria and whose needs can be met by
the facility;
(e) review at least quarterly every injury, accident,
»n^ incident to a resident or employee and document
appropriate corrective action;
(f) maintain a log indicating any significant change
in a resident's condition and the facility's action or
response;
(g) complete an investigation whenever there is
reason to believe that a resident has been subject to
abuse, neglect, or exploitation;
(h) report all suspected abuse, neglect, or exploitation in accordance with Section 62A-3-302, and document appropriate action if the alleged violation is
verified.
G) notify the resident's responsible person and physician of significant changes or deterioration of the
resident's health, and ensure the resident^ transfer to
an appropriate health care facility if the resident
requires services beyond the scope of the faeflir/s

R432-270-6. Administrator Qualifications,
(1) The administrator shall have the following
qualifications:
(a) be 21 years of age or older,
Ob) have knowledge of applicable laws and rules;
(e) have the ability to deliver, or direct the delivery
of; appropriate care to residents;
(d) be of good moral character,
(e) complete the background criminal clearance Itfftnsf'
defined in R432-36; and
(j) conduct and document regular inspections of the
(f) for all "type II facilities, complete a Department facility to ensure it is safefrompotential hazards;
approved national certification program.
(k) complete, submit, andfileall records and reports
(2) In addition to R432-270-6U) the administrator required by the Department;
of a Type I facility shall have an associate degree or
CD participate in a quality assurance program; and
two years experience in a health care facility.
(m) secure and update contracts for required pro(3) In addition to R432-270-6U) the administrator fessional and other services not provided directly by
of a Type II small or limited-capacity assisted living the facility.
facility shall have one or more of the following:
(5) The administrator's responsibilities shall be
(a) an associate degree in a health care field;
included in a written and signed job description on file
(b) two years or more management experience in a in the facility.
health carefield;or
(c) one year's experience in a health care field as a R432-270-8. Personnel
licensed health care professional
(1) Qualified competent direct-care personnel shall
(4) In addition to R432-270-6(l) the administrator be on the premises 24 hours a day to meet residents
of a Type II large assisted living facility must have one needs as determined by the residents* assessment and
or more of the following:
service plana. Additional staff shall be employed as
(a) a State of Utah health facility administrator necessary to perform office work, cooking, housekeeplicense;
ing,faunderingand general maintenance.
(b) a bachelor's degree in a health care field, to
(2) The services provided or arranged by the facility
include management training or one or more years of shall be provided by qualified persons in accordance
management experience;
with the resident's written service plan.
(c) a bachelor's degree in any field, to include
(3) All personnel who provide personal care to
management training or one or more years of man- residents in a Type Ifacultyshall be at least 18 years
agement experience and one year or more experience of age and shall have related experience in the job
in a health carefield;or
assigned or receive on the job training.
(d) an associates degree and four years or more
- (4) Personnel who provide personal care to resimanagement experience in a health care field.
dents in a Type IIfacilityshall be certified nurse aides
B432-270-7. Administrator Duties.
or complete a state certified nurse aide program after
(1) The administrator must
four months of the date of hire.
(a) be on the premises a sufficient number of hours
(5) Personnel shall be licensed, certified, or regisin the business day, and at other times as necessary, to tered in accordance with applicable state laws.
manage and administer the facility;
(6) The administrator shall maintain written job
(b) designate, in writing, a competent employee, 21 descriptions for each position, including job title, job
years of age or older, to act as administrator when the responsibilities, qualifications or required skills.
administrator is unavailable for immediate contact. It
(7) Facility policies and procedures musi be availis not the intent of this subsection to permit a de facto able to personnel at all times.
administrator to replace the designated administra(8) All personnel must receive documented orientator.
tion to thefacilityand the jobforwhich they are hired.
(2) The administrator is responsible for the follow- Orientation shall include the following:
ing:
(a) job description;
(a) recruit, employ, and train the number of licensed
(b) ethics, confidentiality, and residents' nghts;
and unlicensed staff needed to provide services;
(c) fire and disaster plan:
(b) verify all required licenses and permits of staff
(d) policy and procedures; and
and consultants at the time of hire or the effective
(e) reporting responsibility for abuse, neglect and
date of contract;
exploitation.
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R432-550-9. Cluneal Director.
R432-550-10 Personnel.
R432-550-U. Contracts and Agreements.
R432-550-12. Quality Assurance
R432-550-13. Emergency and Disaster.
R432-550-14. Patients'Rights.
R432-550-15. Clinical Staff and PersonneL
R432-550-16. Clinical Staff
R432-550-17. Nursing Services.
R432-550-1& Equipment and Supphes.
R432-550-19. Pharmacy Service.
R432-650-20. Anesthesia Services.
R432-M0-21. Laboratory and Radiology Services.
R432-550-22. Medical Records.
R432-550-23. Housekeeping Services
R432-550-24. Uundry Services.
R432-550-26. Maintenance, Physical Environment,
and Safety.
R432-550-26 General Maintenance.
R432-550-27. Waste Processing Service.
R432-550-28. Lighting.
R432-550-29. Limitations of Services.

R432-550-7

(e) "Support person" means the individual or individuals selected or chosen by a patient to provide
emotional support and to assist her during the process
of labor and childbirth.
(f) "Vaginal birth* means the three stages of labor.
R432450-5. licensure,
license Required. See R432-2.
R432450-*. General Construction Rules.
See R432-14 Birthing Center Construction Rules.

R432-550-7. Governing Body.
(1) The licensee shaD appoint in writing an individual or group to constitute the facility's governing
body.
. (2) The governing body shalL
(a) comply with federal, state and local laws, rules
and regulations;
(b) adopt written policies and procedures which
describe the functions and services of the birthing
canter and protect patient rights;
(c) adopt a policy prohibiting discrimination because of race, cote, sex, religion, ancestry, or national
origin in accordance with Sections 13-7-1 through 4.
R4S2-W0-1. Legal Authority.
(d) develop an organisational structure establishing
ThiM rule is adopted pursuant to Title 26, Chapter tines of authority and responsibility;
21.
(e) when the governing body is more than one
individual, conduct meetings in accordance with facilE432-550-2. Purpose.
This rule provides health and safety standards for ity policy, but at least annually, and maintain written
the organization, physical plant, maintenance and minutes of the meetings;
(f) appoint by name and in writing a qualified
operation of birthing centers.
(1) Birthing centers are restricted to five or fewer administrator,
(g) appoint by name and in writing a qualified
birth rooms.
director
of the dimcal staff;
(2) Birthing centers provide quality care and ser(h) notify die Hennaing agency in writing no later
vices in a pleasing and safe environment to a select
low risk population of healthy maternal patients who than five days after a change of administrator, idenchoose a safe and cost-effective alternative to the tifying the "*"^ of thg new administrator and the
effective date of the change;
traditional hospital childbirth experience.
G) appoint members of the conical staff and delin(3) Birthing center clinical staff assess the maternal
patient's risk for obstetric complications through care- eate their clinical privileges;
(j) review and approve at least annually a quality
ful prenatal screening for potential problems throughassurance program for birching center operation and
out pregnancy.
(4) Birthing centers recognize the individual needs patient care provided. R432-550-12.
(k) establish a system for finannal management
of, and provide service to, low risk maternal patients
expected to have an uncomplicated pregnancy, labor and accountability;
G) provideforresources and equipment to provide a
and delivery.
safe working environment for personnel;
(m) act on fa^'"w »nA fff^nnn<>ft^i>Hnn>| of facilityR432-550-3. l i m e for Compliance.
Facilities governed by these rules shall be in full created committees relevant to compliance with these
compliance with these rules at the time of licensure. birthing center rules,
(n) ensure that facility patient admission eligibility
R432-550-4. Definitions,
criteria are strictly applied by clinical staff and are
(1) Common definitions R432-1-3
evaluated through quahty assurance review in accor(2) Special Definitions:
dance with R432-O50-12.*
(a) "Birth room" means a room and environment
(3) Written policies and procedures shalldesigned, equipped and arranged to provide for the
(a) clearly, accurately and comprehensively define
care of a maternal patient and newborn and to accom- the methods by which the facility will be operated to
modate a maternal patient's support person during protect the health and safety of patients,
the process of vaginal birth and recovery.
(b) provide for meeting the patient's needs;
(b) "Birthing center* means afreestandingfacility,
(c) provide for continuous compliance with federal,
receiving maternal patients and providing care dur- state and local laws rules and regulations.
ing pregnancy, delivery and immediately after deliv(d) Written policies and procedures shall include,
ery.
(i) defining the term low risk maternal patient"
(c) "Patient" means a woman or newborn receiving which shall include eligibility criteria for birth sercare and services provided by a birthing center during vices offered in the birthing center,
pregnancy, childbirth and recovery.
(h) denning specific criteria, which shall in normally
(d) "Clinical staff* means the physicians, certified anticipated circumstances render a maternal patient
nurse-midwivefl and other licensed health care prac- ineligible for birth services or continued care at the
titioners appointed by the governing authority to birthing center,
practice within the birthing center and governed by
(hi) identifying and outlining methods for transferrules approved by the governing body.
ring patients who. during the course of pregnancy,
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labor or recovery, are determined to be ineligible for
birthing center services or continued care at the
birthing center;
(ir) planning for consultation, back-up services,
transfer and transport of a newborn and maternal
patient to a hospital where necessary care is available;
(v) documenting the maternal patient has been
informed of the benefits, risks and eligibility requirements of an out-cf-hospital birthing center labor and
birth;
(vi) providing for the education of patients, family
and support persons in postpartum and newborn care;
(vii) planning for peat-discharge follow-up of patients;
(viii) registering birth, fetal death or death certificates in accordance with Sections 26-2-5, 26-2-13,
26-2-14, 26-2-23 and rules promulgated pursuant
thereto in E436.
(ix) prescribing and mstfllmg a prophylactic solution approved by the DepajtmectofHaa^m the eyes
of the newborn in accordance with R386-702-9, Special Measures for the Control of Ophthalmia Neonatorum;
(x) performing phenylketonuria (PKU) and other
metabolic disease testa in accordance with Department of Health Laboratory rules developed pursuant
to Section 26-10-6;
(id) providing for prenatal laboratory screening:
(A) blood type and Eh Factor and provision for
appropriate use of Rh immunogbbuKn;
OB) hematocrit or hemogiobin;
(O antibody screen;
(D) rubella;
QB) syphilis;
(F) urine glucose and protein.
Cxn) providingforinfection control to include housekeeping; cleaning, iteriliration, sanitization and storage of supplies and equipment; and prevention of
transmission of infection in personnel, patients and
visitors.
R432-550-8. Administrator.
(1) Direction.
(a) The administrator shall be responsible for the
overall management and operation of the birthing
center.
(b) The administrator shall designate in writing a
competent employee to act as administrator in the
temporary absence of the administrator.
(c) The administrator's designee shall have authority and responsibility to:
(i) act in the best interests of patient safety and
well-being;
(ii) operate the facility in a manner which ensures
compliance with these birthing center rules.
(2) Qualifications.
The administrator and administrators designee
shall be knowledgeable:
(a) by education, training or experience in administration and supervision of personnel and qualified as
required by facility policy,
(b) in birthing center protocols;
(c) in applicable federal, state and local laws, rules
and regulations.
(3) The administrator's responsibilities shall be
included in a written job description available for
Department review. The administrator shall:
(a) complete, submit and file records and reports
required by the Department;
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(b) develop and implement facility policies tad
procedures;
(c) review facility policies and procedures at least
annually and report to the governing body on the
review;
(d) employ or contract with competent personnel
whose Qualifications are commensurate with job responsibilities and authority and who have the appropriate Utah license or certificate of completion;
(e) develop, for all employee positions, job descriptions that delineate functional responsibilities and
authority;
(f) review and act on incident or accident reports.
B432-6504. Clinical Director.
(1) l b s clinical director shall be responsible for
implementing, coordinating and assuring the quality
of patient care services.
(2) The clinical director shall:
(a) be currently licensed to practice medicine or
midwifery in Utah;
(b) have training and expertise in obstetric snd
newborn services offered to ensure adequate supervision of patient care services.
(8) l i e clinical director's responsibilities shall be
included in a written job description available for
Department review. The clinical director shall:
(s) review and update facility protocols;
(b) review snd evaluate clinical staff privileges and
revise them as necessary;
(c) recommend, to the governing body, names of
qusHfied licensed health care practitioners to perform
approved procedures snd the corresponding clinical
stsffprivusfes to be granted;
(d) coordinate, direct and evaluate clinical operations of the facility;
(s) evaluate and recommend to the administrator
the type and amount of equipment needed in the
focfliftr,
CD ensure that qualified staff are on the premises
when patients are in the facility;
(g) ensure clinical staff documentation is recorded
immediately and reflects a description of care given;
(h) ensure that planned birthing center services are
within the scope of privileges granted to the clinical
staff;
(i) recommend to the administrator appropriate
remedial action and disciplinary action, when necessary, to correct violations of clinical protocols.
B432460-10. PersonneL
(1) The administrator shall employ a sufficient
number of qualified professional and support staff
who are competent to perform their respective duties,
services and functions.
(2) The facility shall maintain written personnel
policies and procedures which shall be available to
personnel and shall address the following:
(a) content of personnel records;
(b) job descriptions, qualifications and validation of
licensure or certificates of completion as appropriate
for the position held;
(c) conditions of employment;
(d) management of employees.
(3) The facility shall maintain personnel records for
employees and shall retain personnel recordsforterminated employeesfora minimum of one year following termination of employment.
(4) The facility shall establish a personnel health
program through written personnel health policies
and procedures which shall protect the health and
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(v) A statement of die authority and responsibility
agency. The branch office is a part of the parent home
health agency and shares administration and ser- delegated totideadministrator,
vices.
(vi) A policy statement relating to conflict of interest
(b) •Parent Home Health Agency" means the agency of members of tike governing body or employees who
that has administrative control of branch offices.
may influence agency decisions;
(c) "Service Agreement* means a written agreement
(•ii) Meet as stated in bylaws, at least annually;
for services between the dient and the personal care
(•iii) Appoint by name and in writing a qualified
provider which outlines how the services are to be administrator who is responsible for the agency*
provided according to to the requirements of R432- overall functions.
700-30.
(4) Notify the licensing agency the name of a new
administrator in writing no later than five days after
E432-700-5. Categories of Home Health Agenhire.
cies,
(5) Review die written annual evaluation report
Home health agencies include institutionally based
home care programs,freestandingpublic and propri- from the administrator and make recommendations
etary home health agencies, and any subdivision of an as necessary. Documentation of this review shall be
organization, public agency, hospital, or nursing home available to the Department
(6) Make provision for resources and equipment to
licensed to provide intermittent part-time services or
full-time private duty services to patients in their provide a safe working environment for personnel,
(7) Establish a system offinancialmanagement and
place of residences.
accountability.
R432-700-8. Services Provided by a Home Health
B432-700-9. Administrator.
Agency.
(1) The adniinistrator designated by the governing
(1) A home health agency shall provide services to
body
shall be responsibleforthe overall management
patients in their place of residence, or in special
of
the
agency.
circumstances, the place of employment
(2) The administrator shall have at least one year of
(2) Services shall be directed and supervised by a
licensed practitioner. These services may help avoid managerial or supervisory experience.
- (3) The administrator shall designate in writing a
premature or inappropriate institutin"*!****^
(8) Professional and supportive personnel shall be qualified person who shall act in his absence. Tfce
responsible to the agency for any of the following designated person shall have sufficient power, authority, andfreedomto act in the best interests of patient
services which they may perform:
(a) Provision of skilled services authorized by a safety and well-being.
(4) The administrator or designee shall be available
physician;
(b) Nursing services assessed, provided, or super- during the agency's hours of operation.
(5) Responsibilities.
vised by registered nurses;
The adniinistrator shall have the responsibility to:
(c) Other related health services approved by a
(a) Complete, submit, and file all records and relicensed practitioner,
ports required by the Department;
(b) Review agency policies and procedures at least
R432-70O-7. Licensure Required.
(1) These provisions do not apply to a single indi- annually and revise as necessary and document the
vidual providing professional services under the au- date of review,
(c) Implement agency policies and procedures;
thority granted by his professional Kcense or registra(d) Organize and coordinate functions of the agency
tion.
by delegating duties and establishing a formal means
(2) See R432-2.
of staff accountability;
R432-700-& Governing Body and Policies,
(e) Appoint a physician or registered nurse, or
(1) The home health agency shall be organized health care professional to provide general superviunder a governing body that assumes full legal re- sion, coordination, and direction for professional sersponsibility for the conduct of the agency.
vices of the agency,
(2) The administrative structure of the agency must
(f) Appoint a registered nurse to be the director of
be shown by an organization chart.
nursing services:
(3) The governing body shall assume responsibility
(g) Appoint the members and their terms of memto:
bership in the interdisciplinary quality assurance
(a) Comply with all federal regulations, state rules, committee;
and local laws;
<h) Appoint other committees as deemed necessary,
(b) Adopt policies and procedures which describe describe committee functions and duties, and make
functions or services of the home health agency and provision for selection, term of office, and responsibiliprotect patient rights;
ties of committee members;
(c) Adopt a statement that there is no discrimina(i) Designate a person responsible for maintaining a
tion because of race, color, sex, religion, ancestry, or clinical record system on all patients:
national origin (Sections 13-7-1 through 4);
(j) Maintain current written designations or letters
(d) Develop and implement bylaws which shall of appointment in the agency,
(k) Employ or contract with competent personnel
include at least:
whose qualifications are commensurate with job re(i) A statement of purpose:
(ii) A statement of qualifications for membership sponsibilities and authority, and who have the approand methods to select members of the governing priate license or certificate of completion,
(1) Develop job descriptions that delineate funcboard;
(iii) A provision for the establishment, selection, and tional responsibilities and authority,
(m) Develop a staff communication system that
term of office for committee members and officers;
(iv) A description of functions and duties of the coordinates implementation of plans of treatment,
utilizes services or resources to meet patient needs.
governing body, officers, and committees;
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R432-750-7. Governing Body and Administration.
(1) The hospice agency ahaD be organized under a
governing body that assumes full legal responsibility
for the conduct of the agency.
(2) The administrative structure of the agency must
be shown by an organization chart
(8) The governing body is responsible to:
(a) comply with all federal regulations, state rules,
and local laws;
(b) adopt policies and procedures which describe
functions or services of the hospice and protect patient
rights;
(c) adopt a statement that there will be no discrimination because of race, color, tax, religion, ancestry, or
national origin (Sections 13-7-1 through 4);
(d) develop and implement bylaws which shall include at least:
(i) a statement of purpose,
(u) a statement of qualifications for membership
and methods to select members of the governing
board,
(in) a provisionforthe establishment, selection, and
term of office for committee members and officers,
(jv) a description of function* and duties of the
governing body officers and committees,
(?) a statement of the authority and responsibility
delegated to the hospice administrator, and
(vi) a policy statement relating to conflict of interest
of members of the governing body or employees who
may influence agency derisions;
(a) meet at least annually, or more frequently as
stated in the bylaws;
(f) appoint by name and in writing a qualified
hospice administrator who is responsibleforthe agency^ overall functions;
(g) notify the licensing agency m writing 80 days
prior to any proposed change in die hospice administrator, identifying the name of the new hospice administrator and the effective date of the change;
(h) review the written annual evaluation report
from the hospice administrator and document recommendations as necessary;
(i) make provision for resources and equipment to
.provide a safe working environment for personnel;
(j) establish a system offinancialmanagement and
accountability.
(4) The hospice administrator is responsibleforthe
overall management of the agency
(a) The hospice administrator must designate in
writing the name and title of a qualified person who
shall act as hospice administrator in the temporary
absence of the hospice administrator. This designee
shall have sufficient power, authority, andfreedomto
act in the best interests of patient safety and wellbeing.
(b) The hospice administrator or designee shall be
available during the agency's hours of operation.
(c) The hospice administrator isresponsibleto:
(i) complete, submit, file, and make available all
records, reports, and documentation required by the
Department;
(ii) review agency policies and procedures at least
annually and recommend necessary changes to the
governing body;
(iii) implement agency policies and procedures;
(rv) organize and coordinate functions of the agency
by delegating duties and establishing aformalmeans
of staff accountability;
(v) appoint by name and in writing a physician or
registered nurse to provide general supervision, coor-
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dination, and directionforprofessional service
•gency,
(vi) appoint by name and in writing a registered
nurse to be the director of nursing services;
(viD appoint by name and in writing the members
and their terms of membership in the interdisciplinary c^iaHty assurance committee;
(viii) appoint other committees as deemed necessary, describe committee functions and duties, and
make provision for selection, term of office, and responsibilities of committee members;
(ix) 4<wpgnytj» by name and in writing a person
responsible for maintaining a dmiral record system
on all patients;
(a) maintain current written designations or letters
of appointment in the agency;
(n) employ or contract with competent personnel
whose qualifications are commensurate with job responsibilities and authority, and who have the appropriate license or certificate of completion;
(liO develop a staff ^mmimi^tinn system that
cpordrnntna interdisciplinary team services, coordinates implementation of plans of treatment, utilizes
services or resources to meet patient needs, and
promotes an orderly flow of mfbrxnation within the
organization;
(xm) secure contracts for services not directly provided by the hospice;
CDV) implement a program of budgeting and accounting;
Onr) establish, when appropriate, a billing system
which itemises services provided end charges submitted to the payment source; and
OnrQ conduct an annual evaluation of the agency's
overall function and submit a written report of the
findings to the governing body.
R432-750-& Personnel.
The hospice administrator shall maintain qualified
personnel who are competent to perform their respective duties, services, and functions.
(1) The agency shall develop and implement written
policies and procedures that address the following:
(a) job descriptions, qualifications, and validation of
licensure or certificates of completion as appropriate
for the position held;
(b) orientation for direct and contract employees.
and volunteers;
(c) criteriafor,andfrequencyof, performance evaluations;
(d) work schedules; method and period of payment;
fringe benefits such as sick leave, vacation, and insurance;
(e)frequencyand documentation of in-service training; mr*A
(f) contents of personnel files of employed and
volunteer staft
(2) Each employee must provide within 45 days of
hire proof of registration, certification, or licensure as
required by the Utah Department of Commerce.
(3) The agency shall establish and implement a
policy and procedure for health screening of all agency
personnel.
(a) An employee placement health evaluation to
include at least a health inventory shall be completed
when an employee is hired.
(b) The health inventory shall obtain at least the
employee's history of the following:
(D conditions that predispose the employee to acquiring or transmitting infectious diseases;
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compensation except actual and reasonable expenses
incurred, as approved by the supervising agency.
(118) Volunteer Experience Credit Credit given in
meeting job requirements to participants who gain
experience through unpaid or uncompensated volunteer work with the state, its subdivisions or other
public and private organizations.

(a) Members of the Legislature and legislative employees
(b) Members of the judiciary and judicial employees
(c) Elected members of the executive branch and
their direct staff who are career service-exempt employees
(d) Officers, faculty, and other employees of state
institutions of higher education
(e) Any positionsforwhich the salary is set by law
References: 67-19-6.
(f) Attorneys in the attorney generals office
History: 10038, AMD, 07/17/89; 10144, AMD,
(g) Agency heads and other persons appointed by
09/14/89; 10802, AMD, 07/02/90; 10970, NSC,
KV01/90; 11808, AMD, 07/01/91; 12334, NSC, the governor when authorized by statute
(bj Employees of the Department of Community
11/27/91; 12870, AMD, 07/01/92; 14464, AMD, see
CPR; 14464, CPR, 07/16793; 16864, AMD, 07/01/94; and Economic Development whose positions have
16121, RAE, 10/03/94; 16919, AMD, 07/03/95; 17142, been designated executive/professional by the execuNSC, 09/01/95; 17770, AMD, 07/02/96; 19536, 5YR, tive director of the Department of Community and
07/01/97; 21062, AMD, 06727/98; 21303, AMD, Economic Development with the concurrence of the
1002/98; 21634, AMD, 12/16798; 22011, AMD, Executive Director, DHRM.
(4) All other exempt positions are covered by provi06/26/99; 22839, AMD, 07/0672000.
sions of these rules except rules governing career
service status in R477-5, R477-6, R477-9 and R477-11.
NOTES TO DECISIONS
(6) The above positions may or may not be exempt
from federal and other state regulations.
Construction with statutes.
Rules adopted by the Human Resources Depart- R477-2-2. Compliance Responsibility.
Agencies shall manage their own human resources
ment, distinguishing between a "demotion" and an
•involuntary reassignment* solely on the basis of an in compliance with these rules. Agencies are authoimmediate loss of pay, and denying equal grievance rised to correct any administrative errors.
(1) The Executive Director, DHRM, may authorize
opportunities to employees who were "involuntarily
reassigned,* were invalid because this illusory distinc- exceptions to provisions of these rules when one or
tion contravened the legislatures intent to afford a more of thefollowingcriteria are satisfied:
(a) Applying the rule prevents the achievement of
career service employee the opportunity to fully grieve
s demotion. Draughon v. Department of Fin. Insts. legitimate government objectives;
(b) Applying the rule impinges on the legal rights of
1999 UT App 42, 975 R2d 935.
an employee;

R477-2. Administration.
R477-2-1. Rules Applicability.
R477-2-2. Compliance Responsibility.
R477-2-3. Fair Employment Practice.
R477-2-4. Grievance Procedure for Discrimination.
R477-2-5. Records.
R477-2-6. Release of Information in a Reference Inquiry.
R477-2-7. Employment Eligibility Certification (Immigration Reform and Control Act • 1986).
R477-2-8. Disclosure by Public Officers Supervising a
Relative.
R477-2-9. Employee Liability.
R477-2-10. Quality Service Award.
R477-2-1. Rules Applicability.
These rules apply to all career and non-career state
employees except those specifically exempted in Section 67-19-12.
(1) Certificated employees of the State Board of
Education are covered by these rules except for rules
governing classification and compensation, found in
R477-4 and R477-7.
(2) Non-state agencies with employees protected by
the career service provisions of these rules in R477-5,
R477-6, R477-9 and R477-11 are exempted by contract
from any provisions deemed inappropriate in their
jurisdictions by the Executive Director, DHRM.
(3) Unless employees in exempt positions have
written contracts of employment for a definite period
of time, they are "at will* employees. The following
employees are exempt from mandatory compliance
with these rules:

(2) Agency personnel records, practices, policies and
procedures, employment and actions, shall comply
with these rules and are subject to compliance audits
by the DHRM.
(3) In cases of noncompliance with the State Personnel Management Act, Title 67, Chapter 19, and
these rules, the Executive Director, DHRM, may find
the responsible agency official to be subject to the
penalties prescribed by Section 67-19-18(1) pertaining
to *n^«fifft*yyif», rrmlfp^^flco or nonff^**1"^ in office.
R477-2-3. Fair Employment Practice
All state personnel actions must provide equal
employment opportunityforall individuals.
(1) Employment actions including appointment,
tenure or term, condition or privilege of employment
shall be based on the ability to perform the essential
duties, functions, and responsibilities assigned to a
particular position.
(2) Employment actions shall not be based on race,
religion, national origin, color, sex, age, disability,
protected activity under the anti-discrimination statutes, political affiliation, military status or affiliation
or any other non-job related factor, nor shall any
person be subjected to unlawful harassment by a state
employee.
(3) Any employee who alleges that they have been
illegally discriminated against, may submit a claim to
the agency head.
(a) If the employee does not agree with the decision
of the agency head, the employee may file a complaint
with the Utah Anti-Ducxrxnination and Labor Division.
(b) No state official shall impede any employee from
the timely filing of a discrimination complaint in
accordance with state and federal requirements.
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(b) If dissatisfied with the outcome of the state's
(4) Employees are protected from employment disgrievance mechanism, an individual may also file a
crimination under thefollowinglaws:
(a) The Age Discrimination in Employment Act of complaint with the OFCCP within 180 days of the
1967, 29 USC 621, as implemented by 29 CFR discriminatory event
(3) Section 504 of the Rehabilitation Act of 1973.
1626X1994). This act prohibits discrimination on the
(a) An aggrieved individual may bypass the state's
basis of age for individualsfortyyears and over.
(b) The Vocational nVhnWtitstion Act of 1973, 29 grievance mechanism and file a complaint with the
USC 701, as implemented by 34 CFR 361(1994). This granting federal agency. If unsatisfied with the outact prohibits discrimination on the basis of disability come of the states grievance mechanism, an indistatus under any program or activity that receives vidual may also file a complaint with EEOC A charge
federal financial assistance. Employers with federal of discrimination should be filed within 130 days of
contracts or subcontracts greater than $10,000.00 the discriminatory event
Ob) Under the 1978 amendments to the Rehabilitamust have an affirmative action plan to accommodate
qualified individuals with disabilities for employment tion Act, the procedures for enforcing Section 504 are
and advancement All of an employer's operations and the same as for Title VH of the Civil Rights Act of
facilities must comply with Section 503 as long as any 1964.
(4) The Equal Pay Act of 1963 - The enforcement
of the operations or facilities are included in federal
contract work. Section 504 incorporates the employ- provisions of the Fair Labor Standards Act apply for
ment provisions of Title I of the Americana With an equal pay claim, The following rules apply:
(a) Sex /tif^™in«Hftn in the payment of unequal
Disabilities Act of 1990.
(c) The Equal Pay Act of 1963, 29 USC 206(d), as wage rates is a continuous violation, and lattnioyw
implemented by 29 CFR 1620(1994). This act prohib- have a right to sue each payday that the discrimination persists.
its discrimination on the basis of sex.
(b) Employees are not required to exhaust any
(d) Title VH of the Civil Rights Act of 1964 as
amended, 42 USC 2000c This act prohibits discrimi- administrative procedures prior tofilingan action,
(c) Employees alleging an equal pay daim may file
nation on the basis of sex, race, color, national origin,
directly with the Equal Employment Opportunity
religion, or disability.
(e) The Americans with Disabilities Act of 1990, 42 Commission.
(d) Employees do not have the right to file a court
USC 12201. This act prohibits discrimination against
qualified individuals with disabilities in recruitment, action when the Equal Employment Opportunity
•election, benefits and all other aspects of employ- Commission initiates a court proceeding on the employee's behalf to either enjoin an employer or to
ment
(f) Uniformed Services Employment and Reemploy- obtain recovery of an employee's unpaid wages.
(e) Employees must file suit within two years front
ment Act of 1994, 38 USC 4301 (USERRA). This act
requires a state toreemployeligible veterans who left the last date of harm, unless the employer mmmittfd
state employment for military service and return to a willful violation of the law, in which case, they have
work within specified time periods defined by three years.
(5) TUle VD of the Civil Rights Act of 1964.
USERRA.
(a) An aggrieved individual may bypass the states
R477-2-4, Grievance Procedure for Discrimina- grievance mechanism and file directly with the
EEOC.
tion.
(b) Time lines forfilinga complaint are the same as
The following rules outline the grievance procedure
for the Age Discrimination Act in R477-2-4.(1),
and the specific requirements of the major laws:
(6) Americans with Disabilities Act (ADA) of 1990.
(1) Age Discrimination in Employment Act of 1967.
(a) An aggrieved individual may bypass the state's
(a) An aggrieved individual may bypass the state's
grievance procedure and file directly with the Equal grievance procedure and file directly with the EEOC
Employment Opportunity Commission (EEOC) or the or with the Utah Anti-Discrimination and Labor DiUtah Anti-Discrimination and Labor Division vision.
(b) Time linesforfilinga complaint are the same as
(UALD).
(b) Employees shall report the alleged discrimina- for the Age Discrimination Act in R477-2-4.UX
(7) Uniformed Service Employment and Re-employtory act within one of the following time periods:
ment Act of 1994 (USERRA).
(i) 180 days after the occurrence to EEOC, or
(a) State statutes of limitations shall not apply to
(ii) 300 days after the occurrence to EEOC if the
matter has been presented to UALD for proceedings any proceedings under USERRA.
(b) An action may be initiated only by a person
under an applicable state law, or
(iii) to the EEOC 30 days after the individual claiming rights or benefits, not by an employer.
(c) The United States Department of Labor, Veterreceives notice of termination of any state proceedans Employment and Training Service is authorized
ings.
(c) The Utah Anti-Discrimination and Labor Divi- to act on charges of employment discrimination under
sion of the Labor Commission is authorized by the USERRA.
(i) Prior to filing an action with the Veterans EmEqual Employment Opportunity Commission to act
on charges of employment discrimination. Employees ployment and Training Service, an individual shall
mustfilecharges within thirty daysfollowingan act of exhaust state administrative procedures.
discrimination.
(ii) If unsatisfied with the outcome of the States
(2) Section 503 of The Rehabilitation Act of 1973, as grievance mechanism, an individual may file an administrative complaint
implemented by 34 CFR 361(1993).
(a) An aggrieved individual may bypass the state's
(d) A person who receives notice from the Veterans
grievance mechanism and file a complaint with the Employment and Training Service of an unsuccessful
granting federal agency or the Office of Federal Con- attempt to resolve a complaint may request that the
tract Compliance Programs (OFCCP) within 180 days complaint be referred to the Attorney General of the
of the discriminatory event.
United. States. The US. Attorney General is entitled
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RS12-10-3. Characteristics and Requirements of
loath Advocate Worker.
R512-HM. Revocation of the Youth Advocate Agree-

R512-3-1. Authority and Purpose.
(1) Thisroleestablishes procedures for the Board of
Child and Family Services to obtain input of interested parties and entities specified in Subsection RSU-10-1. Definition.
62A4a-102(3Xb) when establishing policy for the DiA. Level One: The Youth Advocate Program is an
vision of Child and Family Services.
advocacy service for youth and families which pro(2) This rule is required by Subsection 62A-4a- vides support, norialization activities, and assists in
102(3).
hmMmg self-esteem of youth who are at risk of or
have bean neglected or abused or who are ungovernB512-3-2. Definitions.
able.
(1) Board means the Board of Child and Family
B. Level Two: In areas of the state where parent
Services.
aide programs do not exist, the Youth Advocate funds
(2) Division means the Division of Child and Family may pay for a parent aide. The parent aide would be
Services.
itaponsible to work with a parenuji) who are lacking
(3) Policy means the Board's directives that the m parenting, socialization and homemaking skills.
Division uses to formulate its professional practices The parent aide program policy requirements shall be
that affect the public, or the Division's consumers or the tune as the youth advocate program.
providers. Board policy guides the Division's developC Level Three: This level of the Youth Advocate
ment of procedures, rules, and services, and guides
the Division's discretion when rules and procedures do Program is characteriied by providing intensive sernot exist or are inadequate to address unanticipated vices to youth who may be seriously out of control,
saay have serious behavioral or emotional problems,
circumstances.
saay be substance abusers, may be preparing for
independent living, or may require stringent costly
R512-3-& Process to Establish Board Policy.
(1) Petitions or suggestionsfornew or revised policy oat-of-home placements if less restrictive intervenmay be submitted for the Board's investigation and tions are not provided. Intensive youth advocate
review by a Board member, a member of an Advisory workers provide one-on-one intensive supervision
Council to the Board, the Director of the Division, or that may include monitoring of behavior, client advocacy; basic living skills training, crisis intervention;
any member of the public.
(2) Following a review of the petition/suggestion, also, linkage to educational, vocational, employment,
the Board may direct the Director of the Division to and recreational services.
devise a draft policy for the Board's consideration.
During the draft period, the Division will solicit input BSU-10-2. Conditions for Approval
The youth advocate worker shall meet the following
from interested parties in the development of draft
suncwosc
policy.
A. Youth advocate worker shall submit fingerprints
(3) After the Board has reviewed the draft policy, the
Board may direct the dissemination of the draft policy to be deered through the Bureau of Criminal Investo any of its Advisory Councils or representatives of tigation (BCD as authorized by Section 62A-4a-4I3.
parties identified in Subsection 62A-4a-102(3). Sub- This check must show that the applicant has not been
ject to Board approval, the draft policy will be submit- convicted of a felony or certain mis'demeanors, which
ted for public comment to a period of 30 days. The may have an impact in working with children. The
Board may conduct a public hearing during this DCFS Database (USSDS or SAFE) shall be checked
period, and may appoint an independent h**ring for any occurrences of child abuse. If the applicant has
a substantiated child abuse report, this information,
officer to this purpose.
(4) After the 30-day comment period, the Director or along with other information, will Ibe taken into condesignee will review and summarize the comments sideration during the application process.
B. The youth advocate worker will receive a copy of
that have been received Summarized comments and
recommended policy changes will then be submitted the Department of Human Services "Code of Conduct*
and wul act accordingly. A signed copy of the Stateto the Board.
(5) The Board will assess the recommendations ment of Understanding will be included in the youth
within 60 days of the comment period. If policy advocate worker's file.
C. The youth advocate worker will sign a Motor
changes are adopted, they will be scheduled for impleVehicle Insurance Certification form in which the
mentation upon final approval of the Board.
(6) A policy or procedure that affects the rights of youth advocate workers will certify that no-fault propprivate citizens, consumers, foster parents, private erty damage and liability coverage insurance will be
contract providers, state or local agencies, or others maintains! on any automobile used in the program.
shall be promulgated as a rule, pursuant to the Utah
D. Compliance with these standards will be moniAdministrative Rulemaking Act, Title 63, Chapter tored by regional staff and the Division of Child and
46a. Correspondingly, a policy or procedure that im- Family Services (DCFS), based on interviews, collatpacts the internal management or staff operations eral contacts, and other appropriate documentation.
within the Division may be identified as such within
R512-10-3. Characteristics and Requirements of
the Divisions internal policy manual.
Youth Advocate Worker.
A. The youth advocate worker shall not discrimiReferences: 62a-4a-102.
nate against the youth because of nice, color, national
History: 21466, NEW, 11/06798.
origin, sex, religion, or handicap. The youth advocate
worker shall respect the religious and cultural practices of the child.
R512-10. Youth Advocate Program.
B. The youth advocate worker shidl have the physical health necessary to perform the responsibilities of
R512-10-1. Definition.
the position.
R512-10-2. Conditions for Approval.
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C. The youth advocate worker shall have no unresolved emotional or mental health needs which impede the worker m performing the responsibilities of
the position.
D. The youth advocate worker shall be 21 years of
age or older
E. While working with youth, the youth advocate
worker shall demonstrate maturity, flexibility, the
ability to modify expectations and attitudes, and the
ability to accept and respond to the needs of youth.
F. The youth advocate worker shall respect the
relationship the youth has with the natural parents
and the agency, and shall encourage those relationships.
G. The youth advocate worker shall have experience
metering the development of children or shall have
the personal characteristics and temperament suited
to working with children.
H. The youth advocate worker shall not be dependent on the youth advocate payments as the primary
source of household income
I. A DCFS employee shall not be approved as a
youth advocate worker.
J. The youth advocate worker shall not be on
probation, parole, or under indictment for a criminal
offense, and shall have no history of violent crimes
involving youth.
K. The youth advocate worker shall work cooperatively with DCFS, Juvenile Court, the Guardian ad
litem, the Attorney General, and law enforcement
officials as authorized by the supervising caseworker.
L. The youth advocate worker shall understand and
abide by the requirements that information must be
kept confidential.
M. The youth advocate worker shall notify the
caseworker and guardian of concerns.
N. The youth advocate worker shall be trained to
provide for the needs of the children they work with.
The training shall be approved by DCFS and may be
provided by the Division or by other educational or
social agencies m the community.
0. The youth advocate worker shall not use any
type of corporal punishment in working with a child.
Infliction of bodily pain, discomfort, or degrading/humiliating punishment shall be prohibited
R512-10-4. Revocation of the Youth Advocate
Agreement.
DCFS may revoke certification upon any of the
following grounds.
A Violation of standards, agreement conditions, or
the Department of Human Services Code of Conduct
B. Conduct m the provision of service that is or may
be harmful to the health or safety of persons receiving
the service.
If the above conditions exist the immediate suspension or revocation of the agreement shall be ordered.
Written notice shall be sent to the youth advocate
worker and shall contain a statement of the basis for
the order. The letter must also inform the youth
advocate worker of the right and procedure to request
a reconsideration of the action
References: 62A-4a-106
History: 12173, AMD, 12/02/91, 12860, NSC,
06726792; 13056, AMD, 08/14/92, 13389, NSC,
10/01/92, 14647, NSC, 08/01/93, 15063, NSC,
12/01/93,18848, NSC, 04/01/97,19319,5YR. 06/03/97,
19320, AMD, 10/01/97

R512-20-4

R512-20. Protective Payee for Recipients of Cash Assistance from the Department of Workforce Services.
R512-20-1. Reason to Set Up a Payee
R512-20-2. Assessment of Payee Request
R512-20-3. list of Payees.
R512-20-4. Criteria for Using Protective Payments
for Renpifnts of Cmah Assistancefromthe Department of Workforce Services
R512-20-5 Payee Plan.
R512-20-6. Selection of Protective Payee for Cash
Assistance rteap*"** Unable to Manage Funds.
R512-20-7. Setting Up Protective Payment
R612-20-8. Protective Payments Accounting Procedures for Non-DCFS Staff Payees
B512-20-9. Protective Payments Accounting Procedurea for DCFS Staff Payees.
R512-20-10. Review of Protective Payments.
R612-20-11. Termination of Protective Payment
R5U-20-L Reason to Set Up a Payee.
The Division of Child and Family Services (DCFS)
Regional Director, as authorised by 45 CFR 234.60
(1994), shall designate protective payees and request
the eligibility worker to make protective payments
directly to other individuals when consumers have
demonstrated an inability to manage funds; have not
usedfi™«"M*««iassistance in their best interest; or are
physically or mentally incapable of expending their
grant money in accordance with acceptable standards
as evidenced through an evaluation by the DCFS
worker.
B512-20-2. Assessment of Payee Request
DCFS staff will be responsible to assess the request
and the need for protective payments. The Supervisor
iH*H review the acts and the conclusions in the
decision to use a protective payee, and initial and
date.
R512-20-3. l i s t of Payees.
DCFS staff will develop a Est of protective payees
who are willing to partiapate in a protective payee
plan with DCFS and the consumer DCFS staff may
act as payee if this is the best plan to protect the
consumer.
R512-20-4. Criteria for Using Protective Payments for Recipients of Cash Assistance from
the Department of Workforce Services.
The DCFS record shall contain all facts upon which
the need for protective payments is deaded The
following should be used as a guideline to situations
which may require protective payment
1. Observation, by the DCFS worker, of family
problems in money management
^\
2. Observation by any soaal worker from a community agency
3 Complaints by neighbors and relatives about the
consumer's inability to manage money
4. Failure of the client to assume any responsibility
for legitimate debts and contractual obligations
5. Use of syn^r-inr* funds for sole benefit of adult
payee without regard for the needs of the children.
6. Diagnosed alcoholism.
7. Improperly clothed children and inadequate family diet in comparison to comparable consumer families.
8 Complaints by
a. Law enforcement officials
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(21) Written plans govern space arrangements and
procedures tofollowin the event of a group arrest that
exceeds the imrrmmm capacity of the juvenile detention facility- These plans are reviewed annually and
updated as needed. (ACA8302)
02) The facility has equipment necessary to maintain tsifnrisl lights, power, and communications in
the event of an emergency. The facility should have
emergency power units, either battery or motor
driven, to provide essential lighting and maintain
communications, (ACA 8306)
(23) Emergency equipment is tested at least quarterly for effectiveness and is repaired or replaced if
necessary. (ACA 8307)
(24) The program has a written policy restricting
the use of physical force to instances of justifiable
self-protection, protection of others, prevention of imminent and substantial destruction of property, and
prevention of escapes, and only to the degree necessary, and in accordance with appropriate statutory
authority. (ACA 8309)
(25) Transportation is available for use in emergencies. (ACA 8312)
v
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teed due to inadequate staff coverage, supervision
ahaB be increased.
(8) As appropriate, the hours of work for each
detention care worker should be arranged to allow for
at least a 30-minute overlap in the shift of the person
replacing the worker to give time to complete the log,
discuss the immediate problems of individual youth,
and assure proper transition of duties between shifts.
(4) Periods of rest and sleep appropriateforthe age
of the detained youth shall be provided Designated
lights-out time shall be determined DJ admmistratrre
policy, but shall not be set earlier than lfcOO pun.
(61 Male and female residents shall not occupy the
same sleeping room at the same time
(6) There shall be no viewing devices, such as peep
holes or one-way vision mirrors, of which youth are
not aware.
(7) Precautions will be taken to protect detained
youthfrompublic view.
(8) No youth shall be allowed to have authority or
disciplinary control over or be permitted to supervise
other detained youth.
(9) Youth shall be prohibited from engaging in any
activities which create an unreasonable nak for injury.
B547-2-15. Supervision.
(10) When a youth has to be removedfromthe group
(1) Whenever youth are detained, there must be
sufficient staff members present in the detention area, because of disruptive behavior, he shall be taken to his
awake and alert at all times, to provide resident own room unless bis behavior is so disruptive that the
supervision and to ensure their presence and safety. use of a secure observation room becomes necessary.
(11) Staff members working with youth shall not
There shall be sufficient staff positions to provide
continuous wide-awake supervision of residents and offer casework advice regarding the individual's alat least one detention care staff member of the same leged offenses or legal issues. Staff shall not attempt
to interrogate the youth concerning thereasonsforbis
sex as the detained youth.
(a) Resident-to-staff ratios' shall apply to those per- detention, nor offer promises or solutions for disposisons with direct responsihility for supervising resi- tion of bis case.
(12) Nonstaff persons, such as volunteers, should
dents at all times, except when the residents are in a
school program. The minimum ratio of detention care provide only that supervision necessary to direct or to
perform the specific activity. Security supervision restaff on duty to numbers of residents shall be
mains with staff members
(i) one to eight during waking hours,
(13) Facility staff shall
(ii) one to sixteen during sleeping hours
(a) Have frequent contacts with the youth to help
(b) A shift log, in ink, shall be maintained as a
them
with their adjustment and day-to-day problems
record of incidents and activities occurring during the
while in detention;
shift.
(b) Plan an appropriate activity schedule for the
(c) Any youth confined to a room for whatever youth while in detention
purpose, during any period, shall be visually observed
(14) When it is determined that an individual is a
by a staff designated by the facility director, on a suicide risk or demonstrates other serious mental
random schedule, but not less than every 15 minutes distress, access to professional clinical services, such
unless operable TV monitor is available and then as licensed psychiatrist, psychologist, or social
every 30 minutes and using a verifiable method of worker, shall be provided in addition to constant
reporting. Frequency of visual and in-person contact detention staff supervision.
shall be increased, as appropriate, when youth are
seriously upset, agitated, or depressed.
R547-2-16. Resident Rights.
(1) Policy and procedure provide that youth are not
(d) Electronic audio or visual supervision of resisubject to discrimination based on race national oridents shall be constant
(e) Under thefollowingconditions, supervision shall gin, color, sex, or physical handicap. (ACA 8314)
(2) There is equal access to programs and services
be provided by a person of the same sex as residents.
(i) when female are detained. An adult female for male and female youth m detention fan li tap*
must be present and shall always accompany male When appropriate, programs should be co-educaattendants entering female sleeping rooms when oc- UonaL (ACA 8315)
(3) Pohcy prohibits the facility from conducting
cupied.
(ii) when procedures require physical contact or medical or pharmaceutical testing for experimental or
research purposes (ACA 8317)
examination, such as strip searches,
(4) Policy shall govern participation by detained
(in) during periods of personal hygiene activities
and care such as showers, toileting, and related ac- youth in nonmedical and nonpharmaceutical research. Voluntary participation by detained residents
tivities
(This standard does not prohibit the use of neces- m nonmedical, nonpharmaceutical testing shall be
sary force by a staff member of a sex other than that permitted only after a review of the research design by
the facility director and the Division Research Unit
of a detainee.)
(2) When special needs of the youth cannot be met indicates the probability that no negative effects will
or then* health, safety and welfare cannot be guaran- accrue to youth in the program. Participation by
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be imposed for various degrees of violation. Where a
language or literacy problem prevents a youth from
understanding the rules, a staff member or other
qualified individual should assist the youth. (ACA
8328 and 8322)
(4) Written facility rules and possible types of disciplinary sanctions are made available to each new
resident and posted conspicuously m facility housing
areas. Staff members shall assist youth in understanding the rules. (ACA 8329, Also see 8346)
(5) Procedure ensures that prior to privilege suspension the youth has the reasons for the restriction
explained to h*m, and has an opportunity to r*pl«i"
the behavior leading to the suspension. (ACA 8333)
(6) Whenever a youth is removedfromthe regular
program in school or recreation, he shall be seen by a
counselor as soon as possible, but not more than one
hour after removal
(7) All disciplinary action shall be directly related to
the behavior in question, and must be documented in
the youth's record (ACA 8334)
(8) Disciplinary reports must be prepared by staff
members »nA shall include at a minimum the following information: (ACA 8335)
(a) a written statement of the rule violation, if any;
(b) any staff or resident witnesses;
(c) disposition of any physical evidence;
(d) any immediate action taken, including the use of
force;
(e) reporting staff members signature and date and
R547-2-17. Rules, Discipline, Secure Observatime report is made.
tion, Use of Restraints,
(9) Professional staff shall be responsible for disciYouth in detention are often in a tense or unsettled
emotional state which may lead to displays of anger, pline of residents.
(a) Under no circumstances should youth in detentension, loss of self-control, frustration, or violence
directed toward staff or other residents. Staff shall tion be allowed to sit in judgment on each other.
attempt to prevent such behavior by recognizing indi(b) Group discipline for the misbehavior of one or
cations of impending behavior and intervening in a more youths is prohibited Discipline must be adminpositive, constructive manner to neutralize or prevent istered on an individual basis.
such acting out or assaultiveness. Secure observation
(c) A youth shall never be in the position of adminor use of restraints shall be used only to control istering discipline or regulating privileges of another
behavior which is a clear and present danger to the youth. The authority for enforcing rules shall not be
resident, to other residents, to staff, or to property.
delegated to residents. This regulation is not to be
Equitable and consistent discipline is a prerequisite interpreted as eliminating all forms of youth input,
for proper detention operation.
such as participation m Irving unit meetings.
A well-trained staff is essential to good discipline
(10) Detailed policy and procedures shall be. develwithin the detention facility. Wntten regulations and oped and adopted by eacii facility as to the use of
the possible consequences for infractions provides temporary lock-up or secure observation for detained
consistent direction to both staff and youth.
residents Temporary lock-up or secure observation
The administrator of the detention facility is solely may not be used to punish residents. Less restrictive
responsible for the care of the resident youth in measures should be used whenever possible.
accordance with approved detention standards. He
Any youth subject to lock-up or secure observation
will take cognizance of the recommendations of pursuant to this subsection shall have arightto have
judges, probation officers and social workers regard- such lock-up or secure observation reviewed by desiging confinement and program restrictions for the nated staff within a reasonable time following confineyouth while in the facility. However, subject to ap- ment The youth shall be informed of his right to
proved standards, the administrator will have the review at the time of lock-up or secure observation.
final authority to decide whether or not these recom<a) During wakingrprogram hours, involuntary
mendations of judges, probation officers and social lock-up or secure observation of a youth may be
workers will be implemented.
authorized for a period not to exceed three hours
(1) All personnel who deal with youth shaii receive where a resident violates a facility rule and such
sufficient training so that they are thoroughly famil- lock-up or secure observation is necessary to preserve
iar with the rules of resident conduct, the sanctions order or maintain security within a unit or facihty.
available, and the rationale for the rules. (ACA 8331; Residents snail have a review after the first hour to
(2) Policy and procedure provides that youth are not determine whether continued lock-up is necessary
subject to corporal or unusual punishment, humilia- and justified. At the end of any three hour lock-up
tion, mental abuse, or punitive interference with the penod continued lock-up shall be subject to review
daily functions of living, such as eating or sleeping
and approval by staff designated by the facility direc(ACA 8342)
tor.
(3) Written rules of resident conduct outline acts
(b) Involuntary temporary lock-up or secure obserprohibited within the facihty and penalties that may vation of a youth may be authorized for a penod of up
detained youth should be documented by a signed
agreement. (ACA8218)
(5) There is a written resident grievance procedure,
which is made available to all detained youth. (ACA
8819)
(6) Each youth shall be permitted to make requests
or complaints to the detention administration without
censorship as to substance.
(7) Procedures provide that youth can participate in
religious services and counseling on a voluntary basis,
subject only to the limitations necessary to maintain
order and security. (ACA 8320, Also see 8360)
(8) Procedures provide that supervision and control
of residents in the facility is exercised by authorized
personnel only. (ACA 8321)
(9) Procedures shall grant youth daily access to
recreational opportunities and equipment, including,
when the climate permits, outdoor exercise. (ACA
8323)
(10) There are no restrictions on the right of youths
to determine the length and style of their hair, except
in individual cases where such restrictions are necessary for reasons of health and safety. (ACA 8324)
(11) Restrictions on the right of youth to keep facial
hair are prohibited, except in individual cases where
such restrictions are necessary for reasons of health
and safety. (ACA 8325)
(12) Policy and procedure govern the possession of
clothing or jewelry of resident (ACA 8326 and 8327)
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aintenance tools should be carefully checked into
id out of the detention area.
(15) Procedure governs the control and use of all
immable, toxic and caustic materials. (ACA 8297)
(16) There are procedures for dealing with escapes
runaways; these are reviewed at least annually and
)dated as necessary. (ACA 8300)
(17) There are written plans that specify procedures
be followed in emergenc3T situations (e.g., fire,
sturbance, taking of hostages) which are made
mailable to all personnel; these plans are reviewed
inually and updated as necessary. (ACA 8301)
(18) All facility personnel receive periodic training
id review in the implementation of written emer;ncy plans, security measures and handling special
cidents such as assault, disturbance, fire, and natuil disasters. (ACA 8303 See also 8103 and 8106)
(19) Written plans govern space arrangements and
•ocedures to follow in the event of a group arrest that
:ceeds the maximum capacity of the juvenile deten3n/shelter facility; these plans are reviewed annuly and updated as needed. (ACA 8302)
(20) The facility has equipment necessary to mainin essential lights, power and communications in
ie event of an emergency. The facility should have
nergency power units, either battery or motor
*iven, to provide essential lighting and maintain
immunications. (ACA 8306)
(21) Emergency equipment is tested at least quarrly for effectiveness and is repaired or replaced if
scessary. (ACA 8307)
(22) The program has a written policy restricting
Le use of physical force to instances of justifiable
jlf-protection, protection of others, prevention of iminent and substantial destruction of property, and
revention of escapes, and only to the degree necesiry, and in accordance with appropriate statutory
ithority. (ACA 8309)
(23) Transportation is available for use in emergenes. (ACA 8312)
,547-4-15. S u p e r v i s i o n .
(1) Whenever youth are detained or placed in shel;r, there must be sufficient staff members present in
ie facility to provide resident supervision and to
Lsure their presence and safety.
(a) Supervision of residents shall be constant
irough visual and audio means.
(b) A shift log, in ink, shall be maintained as a
icord of incidents and activities occurring each day.
(c) An}' youth confined to a room for whatever
urpose, during any period, shall be checked freuently in-person, visually, or by audio monitor. Durlg waking hours, residents shall be visually observed
ot less t h a n once every 60 minutes. Frequency of
isual and in-person contact shall be increased, as
ppropriate, when youth are seriously upset, agitated,
r depressed.
(d) Under the following conditions, supervision
hall be provided by a person of the same sex as
ssidents:
(i) When females are detained, an adult female
lust be present and shall alwa3's accompany male
ttendants entering female sleeping rooms when ocupied.
(ii) When procedures require physical contact or
xamination, such as strip searches.
(iii) During periods of personal lrygiene activities
nd care such as showers, toileting, and related acivities.
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(This standard does not prohibit the use of necessary force by a staff member of a sex other than that
of a resident.)
(2) When the special needs of the youth cannot be
met or their health, safety and welfare cannot be
guaranteed, the staff coverage shall be increased.
(3) As appropriate, the hours of work for each
detention/shelter care worker should be arranged to
allow for at least a 15-minute overlap in the shift of
the person replacing him or her, to give time to
complete the log, discuss the immediate problems of
individual youth, and assure proper transition of
duties between shifts.
(4) Periods of rest and sleep appropriate for the age
of the youth shall be provided. Designated lights-out
time shall be determined by administrative policy, but
shall not be set earlier than 10 p.m.
(5) Male and female residents shall not occupy the
same sleeping room.
(6) There shall be no viewing devices, e.g., peep
holes, one-way vision mirrors, of which youth are not
aware.
(7) Detained youth shall be completely protected
from public view.
(8) No youth shall be allowed to have authority or
disciplinary control over or permitted to supervise,
other youth.
(9) Youth shall be prohibited from engaging in any
activities which create an unreasonable risk for injury.
(10) When a youth has to be removed from the group
because of disruptive behavior, he shall be taken to his
own room unless his behavior is so disruptive that the
use of a secure observation room becomes necessary.
(11) Staff members working with youth shall not
offer casework advice regarding the individual's alleged offenses or legal issues. Staff shall not attempt
to interrogate the youth concerning the reasons for his
detention/shelter, nor offer promises or solutions for
disposition of his case.
(12) Nonstaff persons, such as volunteers, should
provide only that supervision necessary to direct or to
perform the specific activity. Security supervision remains with staff members.
(13) Facility staff shall:
(a) Have frequent contacts with the youth to help
them with their adjustment and day-to-day problems;
and
(b) Plan an appropriate activity schedule for the
youth.
(14) When it is determined t h a t an individual is a
suicide risk or demonstrates other serious mental
distress, access to professional clinical services, e.g.,
licensed psychiatrist, psychologist or social worker,
shall be provided in addition to constant staff supervision.
R547-4-16. R e s i d e n t Rights.
(1) Policy and procedure provides that youth are not
subject to discrimination based on race, national origin, color, creed, sex, or physical handicap. (ACA 8314)
(2) Policy prohibits the facility from conducting
medical or pharmaceutical testing for experimental or
research purposes. (ACA 8317)
(3) Policy shall govern participation by detained
youth in nonmedical and nonpharmaceutical research. Voluntary participation by residents in nonmedical, nonpharmaceutical testing should be permitted only after a review of the research design indicates
the probability that no negative effects will accrue to
youth in the program. Participation by youth should
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be documented by a signed agreement Policies and
procedures governing research projects shall conform
to the Department of Human Services' standards on
research on humans (ACA 8318)
(4) There is a written resident grievance procedure,
which is made available to all youth (ACA 8319)
(5) Each youth shall be permitted to make requests
or complaints to the administration, without censorship as to substance
(6) Procedure provides t h a t youth can participate in
religious services and counseling on a voluntary basis,
subject only to the limitations necessary to maintain
order and security (ACA 8320, also see 8360)
(7) Procedure provides that supervision and control
of residents m the facility is exercised by authorized
personnel only (ACA 8321)
(8) Procedures shall grant youth daily access to
recreational opportunities and equipment, including,
when the climate permits, outdoor exercise (ACA
8323)
(9) There are no restrictions on the right of youth to
determine the length and style of their hair, except in
individual cases where such restrictions are necessary
for reasons of health and safety (ACA 8324)
(10) Restrictions on the right of youth to keep facial
hair are prohibited, except in individual cases where
such lestrictions are necessary for reasons of health
and safety (ACA 8325)
(11) Policy and procedure governs the possession of
clothing or jewelry of resident (ACA 8326 and 8327)
R547-4-17. Rules, Discipline, Secure Observation, U s e of Restraints.
Youth m detention'sbelter are often in a tense or
unsettled emotional state which may lead to displays
of anger, tension, loss of self-control, frustration, or
violence directed toward staff or other residents Staff
shall attempt to prevent such behavior by recognizing
indications of impending behavior and intervening m
a positive, constructive manner to neutralize or prevent such acting-out or assaultiveness Secure observation in detention or use of restiaints shall be used
only to control behavior which is a clear and present
danger to the resident, to other residents, to staff, or
property
Equitable and consistent discipline is a prerequisite
for proper facility operation
A well-trained staff is essential to good discipline
within the facility Written regulations and the possible consequences for infractions provide consistent
direction to both staff and youth
The administrator of the facility is solely responsible for the care of the resident youth in accordance
with approved standards He or she will take cognizance of the recommendations of judges, probation
officers, social workers regarding confinement and
program restrictions for the youth while in the facility
However, subject to approved standards, the administrator will have the final authority to decide whether
or not these recommendations of such judges, probation officeis, social workers will be implemented
(1) All peisonnel who deal with youth shall receive
sufficient training so that they are thoroughly familiar with the rules of resident conduct, the sanctions
available, and the lationale for the rules (ACA 8331
Also 8106)
(2) Pohcv and procedure piovides that youth aie not
subject to corporal or unusual punishment, humiha
tion, mental abuse or punitive interference with the
dailv functions of lrwng, such as> eating or sleeping
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(3) Written rules of resident conduct outline acts
prohibited withm the facility and penalties that may
be imposed for various degrees of violation Where a
language or literacy problem prevents a youth from
understanding the rules, a staff member or other
qualified individual should assist the youth (ACA
8328 and 8322)
(4) Written facility rules and possible types of disciplinary sanctions are made available to each new
resident and posted conspicuously m facility housing
areas Staff membeis shall assist youth in understanding the rules (ACA 8329 Also see 8345)
(5) Procedure ensures that prior to privilege suspension the youth has the reasons for the restriction
explained to him/her, and has an oppoitunitv to ex
plain the behavior leading to the suspension (ACA
8333)
(6) Whenever a youth is removed from the regular
program, such as school, recreation, he or she shall be
seen by a counselor or probation officer as soon as
possible, but not more than 24 hours aftei removal
(ACA 8337)
(7) All disciplinary action shall be directly related to
the behavior m question, and must be documented m
the youth's record (ACA 8334)
(8) Disciplinary reports must be prepared by staff
members and shall include the following information
(ACA 8335)
(a) A written statement of the rule violation, if a n \ ,
(b) any staff or resident witnesses,
(c) disposition of any physical evidence,
(d) an}' immediate action taken, including the use of
force, and
(e) reporting staff member's signature and date and
time report is made
(9) Professional staff shall be responsible for discipline of residents
(a) Under no circumstances should youth be allowed
to sit m judgment on each other
(b) Group discipline for the misbehavior of one or
more youth is prohibited Discipline must be meted
out on an individual basis
(c) A youth shall never be in the position of administering discipline or regulating privileges of another
3'outh The authority for enforcing rules shall not be
delegated to residents This regulation is not to be
interpreted as eliminating all forms of youth input,
such as participation m living unit meetings
(10) Detailed policy and procedures shall be developed and adopted by each facility as to the use of
temporary lock-up or secure observation for detained
residents Temporaly lock-up or secure observation
may not be used to punish lesidents Less restrictive
measures should be used whenever possible
Any youth subject to lock-up or secure observation
pursuant to this subsection shall have a right to have
such lock up or secure observation reviewed by staff
designated by the facility director withm a reasonable
time following confinement The youth shall be informed of his light to review at the time of lock-up or
secure observation
(a) During waking/program houis, involuntary
lock-up or secure observation of a youth may be
authonzed for a period not to exceed three hours
where a resident violates a facility lule and such
lock-up or secure observation is necessary to preserve
order or maintain security within a unit or facility
Residents shall have a re\ lew after the first hour to
determine whether continued lock-up is necessan
and justified At the end of any three hour lock-up
penod continued lock-up shall be subject to r e / u w
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P. Reinstatement. The contract and certificate shall
contain the conditions for, and any restrictions upon,
the enroUees right to reinstatement if applicable.
Q. "Renewal. The contract and certificate shall contain the conditions for, and any restrictions upon,- the
enroUee's right to renewal.
R. Term of Coverage. The contract and certificate
shall contain the time and date or ocw^ncp upon
which coverage takes effect, including any applicable
waiting periods, or describe how the time and date or
occurrence upon which coverage takes effect is determined.
The contract and certificate shall contain the time
or occurrence upon which coverage will terminate.
In general, the term of coverage will be for a period
of one year or until the next enrollment period,
whichever is less.
R590-78-6. Prohibited Practices,
A. Preexisting Conditions
1. An Organization may include in its contract a
provision setting forth reasonable exclusions or limitations of services for preexisting conditions at time of
enrollment However, no such exclusions or limitations may be for a period greater than one year.
2. No Organization may exclude or limit services for
a preexisting condition when the enroUee transfers
coverage from one Health M<nntA^«TK» Organization
contract to another or when the enroUee converts
coverage \mdeT his conversion option, except to the
extent of a preexisting condition limitation or exclusion remaining unexpired under the prior contract.
Any required probationary or waiting period shall be
deemed to have commenced on the effective date of
coverage under the prior Health Maintenance Organization contract. The Organization contract shall
disclose any preexisting condition limitations or exclusions that are applicable when an enroUee transfers from a prior HMO contract.
3. A preexisting condition may not be defined more
restrictively than the following:
(a). Existence of symptoms which would cause an
ordinarily prudent person to seek diagnosis, care, or
treatment in a one year period before the effective
date of coverage under the health care plan: or
(b). A condition for which medical advice or treatment was recommended by a physician or received
from a physician in a two year period before the
effective date of coverage under the health care plan.
B. Termination of Coverage
1. No Organization may cancel or terminate coverage of services provided an enroUee under an Organization contract except for one or more of the following
reasons:
(a) failure of the enroUee and the health care
provider to establish a satisfactory patient-provider
relationship if (i) it is shown that the Organization
has, in good faith, provided the enroUee the opportunity to select an alternate provider, or (ii) the enroUee
has repeatedly refused to foUow the plan of treatment
ordered by the physician or provider.
(b) fraud or material misrepresentation in enrollment or in use of services or facilities;
(c) failure to meet continued eligibility requirements under a group contract, provided a conversion
option is offered; and
(d) the enroUee no longer resides in the service area.
(e) failure of the enroUee to pay any deductible or
copayment charges.
2. A group contract may be terminated for these
reasons:

R590-76-7

(a) nonpayment of premium;
Ob) The Organization has provided the group with at
least 30 days written notice of its intention not to
renew on the anniversary date;
(c) The group has given notice to the organization in
accordance with contract provisions;
(d) materialfraudor misrepresentation on the part
of either the Organization or the group.
8. Coverage may not be canceled or terminated on
the basis of the status of the enroUees health nor on
the feet the enroUee has exercised his or her rights
under the Organization's complaint system by registering a complaint against the Organization.
4. No Organization shall cancel an Organization
contrad or terminate an enrollees coverage for services provided under an Organization contract without giving the enroUee written notice of termination.
In the event that termination is effected under R59076-6(BXlXaXcXd) or (e) die Organization shaU provide at least 30 days advance notice of termination. In
the event that termination is effected under R590-76cXBXlXb) or R590-7S-6(BX2Xd) the termination may
be effective three (3) days after the mailing of notice to
the eni'ollee at the enroUees address recorded in the
enrollment records of the Organization. In the event
that termination is effected because of nonpayment of
premium, written notice shaU be given the enroUee at
least 10 days prior to the expiration of the grace
period.
5. No Organization shall provide in their contracts
or certificates anything that does not comply with
Section 31A-22-611.
C. Unfair Discrimination
No Organization »h*ri unfairly discriminate against
any exuroUee or applicant for enrollment on the basis
of age, sex, race, color, creed, national origin, ancestry,
reUgkxji, material status, or lawful occupation of an
enroUee, or because of thefrequencyof utilization of
services by an enroUee. However, nothing shall prohibit an Organizationfromsetting rates or establishing a schedule of charges in accordance with relevant
actuarial data.
No Organization may expel an individual enroUee
of a group solely on the basis of the health status or
health care needs of the individual enroUee.
D. Solicitation
No Organization may solicit enroUees who live and
work outside the service area.
R590-76-7. Services.
A Access to Care
(1) An Organization shall establish and maintain
adequate arrangements to provide the heaith services
contracted for by its enroUees including:
(a) reasonable proximity to the business or personal
residemces of the enroUees as specified in R590-764M) of this Rule;
(b) reasonable hours of operation and after-hours
services;
f c) emergency care services available and accessible
within liie service area 24-hours a day, seven days a
week; and
(d) sufficient providers and personnel, including
administrators and support staff, to assure aU services contracted for wiU be accessible to enroUees on
an appropriate basis without delays detrimental to
the health of the enrollees.
(2) An Organization shaU assure that care which is
covered under a group or individual contract is reasonably and continuously available to enroUees in the
service area during the term of the contract.
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pursuant to this rule, and also to include the agent
sales kit and all other sales promotion and marketing
material. Such tile shall contain one copy of each
authorized form for a period of three years following
the date of its last authorized use
B. An agent shall inform the prospective purchaser,
prior to commencing a life insurance sales presentation, that he or she is acting as a life insurance agent
and inform the prospective purchaser of the full name
of the insurance company which the agent is representing to the buyer. In sales situation* in which an
agent is not involved, the insurer shall identify its full
name. A presentation commences with an initial contact with a prospective purchaser in person by telephone or by way of printed materials, particularly
where rates or values are quoted or when policy or
contract representations are made.
C. Terms such as financial planner, investment
advisor, financial consultant, or ib.anc.ftf counseling
shall not be used unless properly licensed if required
or in such a way as to imply that the insurance agent
is generally engaged in an advisory business in which
compensation is unrelated to sales unless such is
actually the case and represented by way of required
disclosure.
D. A statement regarding the use of the Cost Comparison Indexes shall include an explanation to the
effect that the indexes are useful onlyforthe comparison of the relative costs of two or more similar policies.
£. A system or presentation which does not recognize the time value of money through the use of
appropriate interest adjustments shall not be used for
comparing the cost of two or more life insurance
policies. Such a system may be usedforthe purpose of
demonstrating the cash-flow pattern of a policy if such
presentation is accompanied by a statement disclosing that the presentation does not recognize that,
because of interest, a dollar in the future has less
value than a dollar today.
F. For life insurance policies with a death benefit
not exceeding $10,000, the insurer shall provide disclosure of the following:
(1) limited death benefits whenever a policy limits
death benefits during a periodfollowingthe inception
date of coverage;
(2) the possibility that premiums paid over several
years may exceed the death benefit whenever that
possibility exists.
The disclosure shall be provided to the applicant no
later than delivery of the policy or certificate.
G. The policy summary, the life illustration that is
subject to the requirements of R590-177, life Insurance Illustrations Rule, and all other sales materials
must be complete and not misleading. If asterisks are
used to referencefootnotes,the asterisk must be clear
and easily seen.
H. For the purposes of this rule, the annual premium for a basic policy or rider, for which the company reserves the right to change the premium, shall
be the maximum annual premium.
R590-79-7. Failure to Comply.
Failure of an insurer to provide or deliver a Buyer's
Guide and either a policy summary or life illustration
subject to the requirements of R590-1T7, Life Insurance Illustrations Rule, as provided in this rule shall
constitute an omission which misrepresents the benefits, advantages, conditions or terms of an insurance
policy.
R590-79-8. Severability.
If any provision of this rule or application to any
person or circumstance is for any reason held to be
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invalid, the remainder of the rule and the application
of this provision to other persons or circumstances
may not be affected.
Reference*; 3IA-2-20I.
History: 9930, AMD, 06706789; 16299, 5YR,
11/16794; 18206, AMD, 01/01/97; 18447, NSC,
06702/97; 20615, AMD, 0670iy98; 21696, NSC,
12/30/98; 22441, 5YR, 10/13/99.

R590-83. Unfair Discrimination on the
Basis of Sex or Marital Status.
R590-83-L Authority.
K590-83-2. Purpose.
R590-834. Scope.
R690-83-4. Availability Requirements and Prohibited
Transactions.
R590-83-5. Class Rating Differentials.
R590-83-6. Severability.
R&90-8S-1. Authority.
This rule it promulgated pursuant to Subsections
31A-2-20K1) and (3Xa) in which the Commissioner is
empowered to enforce *Rtle 31A and to make rules to
implement its provisions, and Subsection 31A-23302(8) which empowers the commissioner to define
and prohibit unfair marketing practices.
BS90-8S-2. Purpose,
The purpose of this rule is to identify and define
certain practices which the commissioner finds are
tflunir a,if^H OjscrunxnaEorv.
R590-8&-& Scope.
This role applies to all new or renewal insurance
contracts offered for sale in Utah.
R690-83-4. Availability Requirements and Prohibited Transactions.
Availability of any insurance contract may not be
denied to an insured or prospective insured on the
basis of sex or marital status of the insured or prospective insured. The amount of benefits payable, or
any term, condition or type of coverage may not be
restricted, modified, excluded or reduced on the basis
of the sex or marital status of the insured or prospective insured, except marital status may be considered
for the purpose of defining eligibility for dependent or
family coverage. An insurer may treat a polygamous
relationship differently than a monogamous relationship for purposes of defining or providing dependent
or family coverage provided that the treatment reflects reasonable treatment of the interests of the
affected parties and safeguards the economic interests
of the insurer and other policyholders or prospective
policyholders. Any insurer or representative of an
insurer acting in contravention of this rule shall be
deemed to have engaged in an unfair or deceptive act
or practice as provided by Title 31A, Chapter 23.
Examples of the practices prohibited by this section
include:
(a) denying, ranreiing or refusing to renew coverage, or providing coverage on different terms, because
the insured or prospective insured is residing with
another person not related by blood or marriage;
(b) offering coverage to males gainfully employed at
home, employed part-time or employed by relatives
while denying or offering reduced coverage to females
similarly employed;
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(c) reducing disability benefits for females who
become disabled while not gainfully employed fulltime outside the home when a similar reduction is not
applied to males;
(d) denying females waiver of premium provisions
that are available to males or offering the provisions
to females only for contact limits that are lower than
those available to males;
(«) refusing to offer maternity benefits to insureds
or prospective insureds purchasing individual contracts when comparable family coverage contracts
offer maternity benefits;
(f) denying, under group contracts, dependents coverage to husbands of female employees when dependent's coverage is available to wives of male employee*;
(g) offering coverage to males in certain occupations
while denying coverage or offering more limited coverage to females in the same occupational categories;
(h) offering males higher benefit levels or longer
benefits periods, or both, than are offered tofemalesin
the same classifications;
(i) offering contracts containing different definitions
of disability for females and males in the same classifications;
(j) offering contracts containing different watting
and elimination periods for females and males;
(k) requiring female applicants to submit to medical
examinations while not requiring males to submit to
the examinations for the same coverage;
0) establishing different benefit optionsforfemales
ind males;
(m) denying to divorced or single persons coverage
available to married persons;
(n) limiting the amount of coverage available to an
insured or prospective insured based upon the person's marital status;
(o) denying employees of one sex insurance benefits
that are offered to dependents who are of the same sex
as the employees;
(p) denying a married or separated female the right
to obtain or continue coverage in her own name when
the same does not apply to males;
(q) establishing different issue age requirements for
females and males;
(r) establishing different occupational classifications for females and males;
(s) denying coverage to unwed persons or their
dependents, or both.
R590-83-5. Class Rating Differentials.
The establishment of reasonable and consistently
applied class rating differentials does not constitute a
practice prohibited by Section 4. This rule may not be
deemed to prohibit charging different premium rates
on the basis of sex.
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R590-85-3. General Requirements.
R590-85-4. Reasonableness of Benefits in Relation to
Premium.
R590-S5-5. Separability.
B590-85-L Purpose and Authority.
The purpose of this rule is to implement Section
31A-22-605 by establishing minimum loss ratios and
trapl»ra»nfmg procedures for tfr» fifauj of all individual disability insurance premium rates, including
the initialfilingof rates, and also any subsequent rate
changes. This rule is promulgated pursuant to the
authority vested in the Commissioner of Insurance by
Section 31A-2-201(4Xa).
R580-85-2. Applicability and Scope.
This rule shall apply to all individual disability
insurance policies, certificates issued under group
Medicare policies, and subscriber contracts of hospital
and medical and dental service corporations delivered
or issued for delivery in this state on and after the
effective date, except it may not apply to individual
policies or contracts issued pursuant to a conversion
privilege under a policy or contract of group or individual insurance whan the group or individual policy
or contract includes provisions which are inconsistent
with the requirements of this rule, to the policies
being issued to employees or members as additions to
franchise plans in existence on the effective date of
this rule, nor to individual policies subject to Chapter
30 that comply with Rule R590-167. The requirements contained in this rule shall be in addition to
any other applicable niles previously adopted.

R590-85-3. General Requirementa.
A. When Rate Filing is Required. Every policy, rider,
or endorsement form *ffi**mg benefits, which is submitted forfiling,shall be accompanied by a rate filing
unless the rider or endorsementformdoes not require
a change in the rate. Any subsequent addition to or
change in rates applicable to the policy; rider or
endorsement shall also be filed prior to use.
B. General Contents of All Rate Filings. Each rate
submission shall include an actuarial memorandum
describing the basis on which rates were determined
and shall indicate and! describe the calculation of the
ratio referred to as the 'anticipated loss ratio," of the
present value of the expected benefits to the present
value of the expected premiums trrer the entire period
for which rates are computed to provide coverage.
Interest shall be used in the calculation of these
present values only if it is a significant factor in the
calculation of this loss ratio. Each rate submission
must also include a signed certification by a qualified
actuary that to the best of the actuary's knowledge
R590-83-6. Severability.
If any provision of this rule is held invalid, it may and judgment the ratefilingis in compliance with the
not affect the provisions of this rule that can be given applicable laws and rules of the state of Utah and that
effect, and to that extent, the provisions of this rule the benefits are reasonable in relation to premiums.
C. Previously Filed Forms. Filings of rate change for
are declared to be severable.
a previously filed policy, Medicare certificate, rider or
endorsement form shall also include the following:
References: 31A-2-201, 31A-2-211.
1. a statement of the scope and reason for the
History: 9932, AMD, 06/01/89; 16089, NSC, change, and an estimate of the expected average effect
09/0y94; 16303, 5YR, 11/15794; 22442, 5YR, 10/13/99. on premiums, including the anticipated loss ratio for
the form;
R590-85. Filing of Rates for Individual
2. a statement as to whether the filing applies only
Disability Insurance Forms and In- to new business, only to in-force business, or both, and
dividual and Group Medicare Rates* the reasons;
3. a history of the experience under existing rates,
including at least the <data indicated in the following
R590-85-1. Purpose and Authority.
Subsection D. The hisitory may also include, if availR590-85-2. Applicability and Scope.
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2. Improper Pre-Exnpbrment Inquiries:
It is unlawful for an employer to set minimum
height or weight requirements for hiring unless based
tm a bona &6e DccopatumaJ mialincatkax
T EDUCATION
1« Proper Pre-Employment Inquiries:
Inquiry into what academic, professional, or vocational schools attended.
2. Improper Pre-£mployment Inquiries:
It is unlawful to ask specifically the nationality,
racial, or religious affiliation of a school attended by
the applicant
U. PRIOR ARREST RECORD
1. Proper Pre-Employment Inquiries:
None. It is not proper to ask about arrest records.
V. CRIMINAL RECORD
1. Proper Pre-Employment Inquiries:
Have you ever been convicted of a felony? It is
proper to ask about a felony conviction.
2. Improper Pre-Employment Inquiries:
Inquiry advisable only if job related
W. ECONOMIC STATUS
L Proper Pre-Employment Inquiries:
None.
2. Improper Pre-Employment Inquiries:
It is generally prohibited to inquire as to bankruptcy, car ownership, rental or ownership of a house,
length of residence at an address, or past garnishment
of wages as poor credit ratings have a disparate
impact on women and minorities.
References: 34A-5-101 et seq., 63-46b-l et seq.
History: 10715, AMD, WMftO; 11349, AMD,
1281/90; 16764, EMR, 0*13*4; 15766, AMD,
07/16794; 18603,5YR, 02/04/97; 19308, NSC, 07/01/97;
22674, NSC, 03/200000.

R806-3. Nondiscrimination Clause to
be used in Contracts Entered into by
the State of Utah and its Agencies.
R606-3-1. Authority.
R606-3-2. Procedures and Prohibitions
R606-3-1. Authority.
This rule is established pursuant to Section 34A-5104.
R606-3-2. Procedures and Prohibitions.
A. In order to comply with the provisions of the
Utah Antidiscrimination Act relating to prohibited
employment practices, s contractor must do the following:
1. The contractor will not discriminate against any
employee or applicant for employment because of
race, color, sex, age, religion, national origin, or disability.
2. In all solicitations or advertisements for employees, the contractor will state that all qualified applicants will receive consideration without regard to
race, color, sex, age, religion, national origin, or disability.
3. The contractor will send to each labor union or
workers' representative notices stating the contractor's responsibilities under the Act
4. The contractor will furnish such information and
reports as requested by the Divisionforthe purpose of
determining compliance with the Act
5. The contractor will include the provisions of
subsections 1-4 above in every subcontract or pur-
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chase order so that such provisions will be binding
Upon each subcontractor or vendor unless exemptec
bylaw.
B. failure of the cootractor to comply with tb* Art
Or the rules shall be deemed a breach of contract anc
the contract may be canceled, terminated, or suspended in whole or in part
References: 34A-5-104 et seq.
History: 10646, AMD, 06/15/90; 11350, AMD
12/31/90; 17506,5YR, 01/15/96; 19309, NSC, 07/0 LS7.
82675, NSC, 03/20/2000; 22997, 5YR, 07/07/2000

&606-4. Advertising.
&606-4-1. Authority.
&606-4-2. Procedures and Prohibitions.
&606-4-1. Authority.
This rule is established pursuant to Section 34A-5104.
660*4-2. Procedures and Prohibition*.
A It is a violation of the Utah Antidiscrimination
Act and of Title VII of the Civil Rights Act of 1964 for
% help-wanted advertisement to indicate a preference,
limitation, specification, or discrimination based on
sex
B. An exception to R606-4-2A can be allowed based
upon bona fide occupational qualification requirements. "Male* or "Female" designations, or readily
understood abbreviations such as "M" or "F", may be
used to indicate such preferential exception.
C The Commission intends to review the operation
Of this guideline in the light of experience to ensure
that nt*!* y?"i female dasmfirytinrm in help-wanted
advertising do not operate to limit employment opportunity.
References: 34A-5-101 et seq.
History- 10647, AMD, 05/15/90; 11351, AMD,
12/31/90; 17507,5YR, 01A5/96,19310, NSC. 07/01/97:
22998, 5YR, 07A57/2000.

11606-6. Employment Agencies.
&606-5-1. Authority.
&606-5-2. Procedures and Prohibition*.
&606-5-1. Authority.
This rule is established pursuant to Section 24A-5104.
&606-O-2. Procedures and Prohibition*.
A. An employment agency undertaking to fill a joo
order containing a specification regarding race, ccior
r^npfll origin, sex, age, religion, or disability wk
share responsibility with the employer placing me jow
order if it is determined that the specification was nr:
based upon a bona fide occupational qualification
B. An exception to R606-5-2.Acan be allowed in tru:
an application form may ask 'Male
Female
or "Mr., Mrs., Miss* provided that the inquiry is n.s-r
In good faith for a nondiscriminatory purpose ana is
based upon a bona fide occupational qualification.
References: 34A-5-104 et seq.

R686-103-5

PROFESSIONAL PRACTICES ADVISORY COMMISSION

the law or this rule and take appropriate action based
upon the misconduct. Such action shall include supervision or termination of employment when necessary
to protect the physical or emotional well-being of
students and employees and to protect the integrity of
the profession, or both;
D. not personally falsify or direct another person to
falsify records or applications of any type;
E. not recommend lor employment in another district an educator who has been disciplined for unprofessional or unethical conduct or who has not met
minimum professional standards in a current or previous assignment, consistent with Section 3442-1;
F. adhere to the terms of a contract or assignment
unless health or emergency issues requires vacating
the contract or assign mmt Persons shall in good faith
comply with penalty provisions;
G. accept an educational employment assignment
only if the educator has the appropriate certification
required for that particular employment assignment
except as provided for under B277-511 and shall
provide only true and accurate pre-employment information or documentation;
H. recommend for employment or continuance of
employment only persons who are licensed for the
position; and
L maintain confidentiality; consistent with the law,
regarding students and colleagues.
J. act consistent with Section 67-16-1 through 14,
Utah Public Employees Ethics Act
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G. cooperate in providing all relevant information
and evidence to the proper authorities in the course of
an investigation by a law enforcement agency or by
Child Protective Services regarding criminal activity.
However, an educator shall be entitled to decline to
give evidence against himself in any such investigation if the same may tend to incriminate the educator
as that term is defined by the Fifth Amendment of the
US. Constitution;
H. take appropriate action to prevent student harassment;
I. follow appropriate instructions and protocols in
adioiiiistering standardized tests to students consistent with Section 53A-1-608; and
J. supervise students appropriately consistent with
district policy and the age of the student.

R6S6-103-7. Moral and Ethical Conduct.
An educator shall:
A not be convicted of domestic violence or abuse*
including physical, sexual, and emotional abuse of
any family member,
B. not be convicted of a stalking crime;
C. not use or distribute illegal drugs, or be convicted
of any crime related to illegal drugs;
D. not be convicted of any illegal sexual conduct;
E. not attend school or school functions under the
influence of illegal drugs or alcohol, or prescription
drugs if the drug affects the educator's ability to
perform regular activities;
F. not participate in sexual, physical, or emotional
B686-103-& Competent Practices.
harassment or any combination toward any student
An educator shall:
or oo-worker, nor knowingly allow harassment to
A. adhere tofederaland state laws, State Board of continue;
Education Administrative rules, local board policies
G. not participate in sexual contact with a student;
and specific directives from supervisors regarding
H. not knowingly fail to protect a student from any
educational practices at school and school-related condition detrimental to that student's physical
activities; and
health, mental health, safety, or learning;
B. exercise good judgment and prudence in the
L not harass or discriminate against a student or
educator's personal life to avoid the impairment of the co-worker on the basis of race, color, creed, sex,
educator's professional effectiveness and respect the national origin, marital status, political or religious
cultural values and standards of the community in beliefs, physical or mental conditions, family, social, or
cultural background, or sexual orientation;
which the educator practices.
J. not interfere with the legitimate exercise of
B686-103-6. Competent Practice Related to Stu- political and civil rights and responsibilities of coldents.
leagues or a student acting consistently with law and
An educator shall:
district and school policies;
A. develop andfollowobjectives related to learning,
K not threaten, coerce or discriminate against any
organize instruction time consistent with those objec- fellow employee, regardless of employment classificatives, and adhere to prescribed subject matters and tion,, who reports or discloses to a governing agency
curriculum.
actual or suspected violations of law, educational
B. deal with each student in a just and considerate regulations, or standards;
manner.
L. conductfinancialbusiness with integrity by honC. resolve disciplinary problems according to law estly accountingforall funds committed to the educaand school board policy and local building procedures; tor's charge and collect and report funds consistent
D. maintain confidentiality concerning a student with school and district policy;
unless a revelation of confidential information serves
M. not accept gifts or exploit a professional relationthe best interest of the student and serves a lawful ship for gain or advantage that might create the
purpose;
appearance of impropriety or that may impair profesE. not exclude a student from participating in any sional judgment, consistent with Section 67-16-1
program, deny or grant any benefit to any student on through 14, Utah Public Employees Ethics Act; and
the basis of race, color, creed, sex, national origin,
N. not use or attempt to use district or school
marital status, political or religious beliefs, physical computers or information systems in violation of the
or mental conditions, family, social, or cultural back- district's acceptable use policy for employees or access
ground, or sexual orientation, and may not engage in information that may be detrimental to young people
a course of conduct that would encourage a student to or inconsistent with the educators role model respondevelop a prejudice on these grounds or any others;
sibility.
F. impart to students principles of good citizenship
0. avoid not only impropriety but also the appearand societal responsibility by directed learning as well ance of impropriety in actions towards students and
as by personal example;
colleagues.
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(e) any other public funds expended for the benefit
of a person in need offinancial,medical,food,housing,
or related assistance.
(19) "Recipient" means any individual receiving
assistance under any of the programs listed in Section
102.
(20) "Standard needs budget" is determined by the
Department based on a survey of bask living expenses.

R986-100-U0

(3) No individual will be discriminated against
because of race, color, national origin, sex, religion or
disability.
(4) A client's home will not be entered without
pfTmiSSIfiTli

(6) Advance notice wul be given if the client must be
visited at home outside Department working hours.
(6) A client may request an agency conference to
reconcile any dispute which may exist with the Department.
(7) Information about a client obtained by the
R986-100-105. Availability of Program Manuals.
(1) Program manualsforaD programs are available Department will be safeguarded.
(8) If the client is physically or mentally incapable
for examination or review upon request at each local
or has demonstrated an inability to manage funds, the
office. The manuals are also available on the Depart- Department may make payment to a protective payee
ment's Internet web site. If an interested party cannot
obtain a copy from the web site, a copy will be RS86-100-106. Safeguarding and Release of Information.
provided by the Department upon request Reason(1) All information obtained on specific clients,
able costs of copying may be assessed if more than 10
whether kept in the case file, in the computer system,
pages are requested.
(2) For the Food Stamp Program, copies of addi- maintained by the Department the state, or sometional information available to the public, including where else, is safeguarded in accordance with the
records, regulations, plans, policy memos, and proce- provisions of Sections 63-2-101 through 6*3-2-909 and
dures, are available for rraminatinn upon request by 7 CFR 272.1(c) and 7 CFR 272.8 and FKWORA(1996)
members of the public, during office hours, at the Title Vm, Section 837.
(2) General statistical information may be re teased
Department's administrative offices, as provided in 7
if.it does not identify a specific client This includes
CFR 272.1(dXl) (1999).
information obtained by the Department from an*
other source. Information obtained from the federal
R986-100-106. Residency Requirements.
government for purposes of income match can never
(1) lb be eligible for assistance for any program be released.
listed in R986-100-102, a client must be living in Utah
voluntarily and notfora temporary purpose. There is RS66-100-109. Release of Information to the Client or the Client's Representative.
no requirement that the client have a fixed place of
(1) Information obtained by the Department from
residence. An individual is not eligible for public
assistance in Utah if they are receiving public assis- any source, which would identify the individual, wul
not be released without the individuals consent or, n
tance in another State.
(2) The Department may require that a household the individual is a minor, the consent of his or her
live in the area served by the local office in which they parent or guardian,
(2) A client may request, review and/or be provided
apply.
with copies of anything in the case record unless it is
(3) Individuals are not eligible if they are:
confidential This includes any records kept on the
(a) in the custody of the criminal justice system;
computer, in the file, or somewhere ehe.
(b) residents of a facility administered by the crimi(3) Information that may be released to the client
nal justice system;
may be released to persons other than the client with
(c) residents of a nursing home;
written permission from the client
(d) hospitalized; or
(4) All requests for information must include:
(e) residents in an institution.
(a) the date the request is made;
(4) Individuals who reside in a temporary shelter,
(b) the name of the person who will receive the
including shelters for battered women and children, jiifnTTnfttipn'
for a limited period of time are eligible for public
(c) a description of the specific information reassistance if they meet the other eligibility require- quested including the time period covered by the
request; and
ments.
(d) the signature of the client
(5) Residents of a substance abuse or mental health
(5) The first 10 pages will be copied without cost to
facility may be eligible if they meet all other eligibility
requirements, lb be eligible for Food Stamps, the the client If the client requests copies of more than 10
substance abuse or mental health facility must be an pages, the Department will charge an appropriate fee
approved facility. Approval is given by the Depart- for the copies in accordance with Department policy
ment. The Department does not approve group homes. which will not be more than the cost to the DepartApproved facilities must notify the Department and ment for making copies.
(6) The original case file will only be removed from
give a "change reportform"to a client when the client the office as provided in RS 86-100-1106/ and cannot
leaves the facility and tell the client to return it to the be given to the client
local office. The change report form serves to notify
(7) Information that is not released to the client
the Department that the client no longer lives in the because it is confidential, cannot be used at a Hiring
approved facility.
or to close, deny or reduce assistance.
(8) Requests for information which is intended to be
R986-100-107. Client Rights.
used for a commercial or political reason will be
(1) A client may apply or reapply at any time for any denied.
program listed in R986-100-102 by completing and
signing an application and turning it in at the local R986-100-110. Release of Information Other
office.
Than at the Request of the Client
(1) Information obtainedfromor about a client will
(2) If a client needs help to apply, help will be given
not be published or open to public inspection in any
by the local office staff.
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separation was determined by the employer. If a
worker resigns, later decides to stay and attempts to
remain employed, the reasonableness of the employer's refusal to continue the employment is the primary
factor in determining if the ^ " » ^ quit or was
discharged. For example, if die employer had already
hired a replacement, or taken other action because of
the claimant's impending quit, it may not be practical
for the employer to allow the claimant to rescind the
resignation, and the separation k a quit
0>) Discharge.
If a worker submitted a resignation to be effective at
a definite future date, but was relieved of work responsibilities prior to that date, the separation is
considered a discharge as the employer was the moving party in determining thefinaldate of employment
If the claimant was not paid regular wages through
the balance of the notice period, the separation is a
discharge. Merely assigning vacation pay, which was
not previously assigned to the notice period, does not
make the separation voluntary
H994-406-107. Examples of Beaaoos for Voluntary Separations.
(1) Prospects of Other Work.
^ Good cause is established it at the time of separation, the <*J*ttw»i» had a d**«»fof *wi immediate
assurance of another Job or self-employment that was
reasonably expected to be full-time and permanent
Occasionally, after giving notice, but prior to leaving
thefirstjob, an individual nay learn the new job will
not be available when promised, permanent, full-time,
or suitable. Good cause may be trtf^'T^^ in those
fiJrrMmffttinnnT if the «*!•»«« «** immediately attempted
to rescind the notice, unless such an attempt would
have been futile. However, if it is apparent the claimant knew, or should have known, about the unsuitability of the new work, but quit the first job and
subsequently quit the new job, a jft-p«Kflj»«Hrm shall
be assessedfromthe time the claimant quit the first
job unless the claimant has purged the disqualification through earnings received while on the new job.
(a) A definite assurance of another job means the
claimant has been in contact with someone with the
authority to hire, has been given a definite date to
begin working and has been informed of the employment conditions.
(b) An immediate assurance of work generally
means the prospective job will begin within two weeks
from the last day the claimant was scheduled to work
on the former job. Benefits may be deniedforfailure to
accept all available work under the provisions of
Subsection 35A-4-403UXc) if the claimantfilesduring
the period between the two jobs.
(2) Reduction of Hours.
The reduction of an employee's working hours generally does not establish good causeforleaving a job.
However, in some cases, a reduction of hours may
result in personal orfinancialhardship so severe that
the circumstances justify leaving.
(3) Personal Circumstances.
There may be personal circumstances that are sufficiently compelling or create sufficient hardship to
establish good cause for leaving work, provided the
individual made a reasonable attempt to make adjustments orfindalternatives prior to quitting.
(4) Leaving to Attend School
Although leaving work to attend school may be a
logical decision from the standpoint of personal advancement, it is not compelling or reasonable, within
the meaning of the Act
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(6) Behgious Beliefs.
lb support; an award of benefitsfollowinga voluntary separation due to religious beEefo, there must be
evidence that continuing work would have conflicted
with good faith religious convictions. If an individual
was not required to violate such religious beliefs,
quitting is not compeHmg or reasonable within the
meaning of the Act A change in the job requirements,
such as requiring an employee to work on the employee's day of religious observance when such work was
not agreed upon as a condition of hire, may establish
good cause for leaving a job if the employer is unwilling to make .adjustments.
(6) Transportation.
If a claimant quits a job due to a lack of transportation, good cause may be established if the claimant
has no other reasonable transportation options available. However, an availability issue may be raised in
such a circumstance. If a move resulted in an increased distance to work beyond normal commuting
patterns, the reasonforthe move, not the distance to
the work, is the primary actor to consider when
a/tyuftr^Hng the separation.
(7) Marriage.
(a) Marriage is not considered a compelling or
reasonable circumstance, within the meaning of the
Act, for voluntarily leaving work. Therefore, if the
claimant left work to get married, benefits shall be
denied even if the new residence is beyond a reasonable commuting distance from the claimant's former
place of employment
(b) If the employer has a rule requiring the separation of an employee who marries a coworker, the
separation is a discharge even if the employer allowed
the couple to decide who would leave.
(8) Health or Physical Condition.
(a) Although it is not essential for die claimant to
have been advised by a physician to quit a contention
that health problems required the separation must be
supported by competent evidence. Even if the work
caused or aggravated a health problem, if there were
alternatives, such as treatment medication, or altered working conditions to alleviate the problem,
good cause for quitting is not established.
(b) If the risk to the health or safety of the claimant
was shared by all those employed in the particular
occupation, it must be shown the claimant was affected to a greater extent than other workers. Absent
such evidence, quitting was not reasonable.
(9) Retirement and Pension,
Voluntarily leaving work solely to accept retirement
benefits ia not a compelling reasonforquitting, within
the meaning of the Act Although it may have been
reasonable for an individual to take advantage of a
retirement benefit, payment of unemployment benefits in this circumstance is not consistent with the
intent of the Unemployment Insurance program, and
a denial of benefits is not contrary to equity and good
conscience.
(10) Sexual Harassment
(a) A claimant may have good cause for leaving if
the quit was due to discriminatory and unlawful
sexual harassment provided the employer was given
a chance to take necessary action to alleviate the
objectionable conduct Sexual harassment is aformof
sex discrimination which is prohibited by Title VII of
the United SiLates Code and the Utah Anti-Discrimination Act
(b) "Sexual harassment* means unwelcome sexual
advances, requestsforsexual favors, and other verbal
or physical conduct of a sexual nature when:
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(i) submission to the conduct is either an explicit or
implicit term or condition of employment, or
Gi) submission to or rejection of the conduct is used
as a basis for an employment derision affecting the
person, or
(iii) the conduct has a purpose or effect of substantially interfering with a person's work performance or
creating an intimidating, hostile, or offensive work
environment.
(c) Inappropriate behavior which has sexual connotation but does not meet the test of sexual discrimination is insufficient to establish good cause for leaving work.
(U) Discrimination.
A claimant may have good cause far leaving if the
quit was due to prohibited discrimination, provided
the employer was given a chance to take necessary
action to alleviate the objectionable conduct It is a
violation of federal law to discriminate against employees regarding compensation, terms, conditions, or
privileges of employment, because of race, color, religion, sex, age or national origin; or to limit, segregate,
or classify employees in any way which would deprive
or tend to deprive them of employment opportunities
or otherwise adversely affect their employment status
because of the individual's race, color, religion, sex,
age or national origin.
(12) Voluntary Acceptance of Layoff.
If an employer notifies employees that a layoff is
going to take place and the employer gives the employees the option to volunteer for the layoff those
who do volunteer are separated due to reduction of
force regardless of incentives.
B994-405-10*. Effective Date of Disqualification.
A disqualification under this section technically
begins with the week the separation occurred. However, to avoid any confusion which may arise when a
disqualification is made for a period of time prior to
the filing of a claim, the claimant shall be notified
benefits are denied beginning with the effective date
of the new or reopened claim. The disqualification
shall continue until the claimant returns to work in
bonafidecovered employment and earns six times his
or her weekly benefit amount A disqualification that
begins in one benefit year shall continue into a new
benefit year unless purged by subsequent earnings.
Severance or vacation pay may not be used to purge a
disqualification.
R994-405-201. Discharge - General Definition.
A separation is a discharge if the employer was the
moving party in determining the date the employment ended. Benefits shall be denied if the claimant
was discharged for just cause orfaran act or omission
in connection with employment not constituting a
crime, which was deliberate, willful, or wanton and
adverse to the employer's rightful interest However,
not every legitimate cause for discharge justifies a
denial of benefits. A just cause discharge must include
some fault on the part of the worker.
R994-405-202. Just Cause.
Tb establish just cause for a discharge, each of the
following three elements must be satisfied:
(1) Culpability.
The conduct causing the discharge must be so
serious that continuing the employment relationship
would jeopardize the employer's rightful interest If
the conduct was an isolated incident of poor judgment
and there was no expectation that it would be continued or repeated, potential harm may not be shown.
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The claimant's prior work record is an important
factor in determining whether the conduct was an
isolated incident or a good faith error m judgment A
long term employee with an established pattern of
complying with the employer's rules may not demonstrate by a single violation, even though harmful, that
the infraction would be repeated. In this instance,
dtrp«*"ti"g on thf seriousness of the f^p^»<»^t it may
not be necessary for the employer to discharge the
claimant to avoid future harm.
(2) Knowledge.
The worker must have had knowledge of the conduct the employer expected. There does not need to be
evidence of a deliberate intent to bam
however, it must be shown that the worker should
have been able to anticipate the negative effect of the
conduct Generally, knowledge may not be established
unless the employer gave a dear explanation of the
expected behavior or had a written policy, except in
the case of a violation of a universal standard of
conduct A specific warning is one way to show the
worker had knowledge of the expected conduct After
a warning the worker should have been given an
opportunity to correct the objectionable conduct If the
employer had a progressive disciplinary procedure in
place at the time of the separation, it generally must
have beenfollowedforknowledge to be established,
except in the case of very severe infractions, including
criminal actions.
(3) Control
(a) The conduct causing the discharge must have
been within the claimant's control Isolated instances
of carelessness or good faith errors in judgment are
not sufficient to establish just cause for discharge.
However, continued inefficiency, repeated carelessness or evidence of a lack of care expected of a
reasonable person in a similar circumstance may
satisfy the element of control if the claimant had the
ability to perform satisfactorily.
(b) The Department recognizes that in order to
maintain efficiency it may be necessary to discharge
workers who do not meet performance standards.
While such a circumstance may provide a basis far
discharge, this does not mean benefits will be denied.
lb satisfy the element of control in cases involving a
discharge due to unsatisfactory work performance, it
must be shown that the claimant had the ability to
perform the job duties in a satisfactory manner. In
general, if the claimant made a good faith effort to
meet the job requirements butfailedto do so due to a
lack of skill or ability and a discharge results, just
cause is not established.
B994-405-203. Burden of Proof.
In a discharge, the employer initiates the separation, and therefore, has the burden to prove there was
just causefordischarging the claimant Thefailureof
one party to provide information does not necessarily
result in a rulingfavorableto the other party. Interested parties have the right to rebut information
contrary to their interests.
R994-405-204. Quit or Discharge.
The circumstances of the separation asfoundby the
Department determine whether it was a quit or
discharge. The conclusions on the employer's records,
the separation notice or the claimant's report are not
controlling on the Department
(1) Discharge Before Effective Date of Resignation.
(a) Discharge.
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UT Exec Order March 17,1993 - Gov. Leavitt
EXECUTIVE ORDER
WHEREAS, sexual harassment has been defined to be unwanted behavior or
communication of a sexual nature which adversely affects a person's employment relationships
and/or creates a hostile working environment; and
WHEREAS, sexual harassment is unwelcome sexual statements, gestures, or physical
contacts which are objectionable to the recipient; and
WHEREAS, sexual harassment may involve intimidation by persons of either sex against
persons of fee opposite or same sex; and
WHEREAS, the occurrence of sexual harassment undermines the integrity of the
workplace, destroys morale and offends social and legal standards of acceptable behavior, and
WHEREAS, this administration is committed to providing a workplace which is free
from sexual harassment, intimidation and reprisal of any kind;
NOW THEREFORE, I, Michael 0. Leavitt, Governor of the State of Utah, by the
authority vested in me by the Constitution and laws of this state, do hereby prohibit sexual
harassment, which is a form of sex discrimination, in any and every workplace in which state
employees and employees of public and higher education are required to conduct business.
IT IS ORDERED that the Department of Human Resource Management issue rules and
policies to ensure continued implement option of this order for employees of state government to
include a provision that sexual harassment awareness training and education be mandatory for all
directors, managers and supervisors in state government; and vigorously pursue the
implementation of appropriate rules and policies to include imposition of disciplinary actions;
education authorities are enjoined to do the same for their organizations.
IT IS FURTHER ORDERED that the Director of the Department of Human Resource
Management shall: provide state agencies with an appropriate education program for all
employees; provide guidelines on agency policy statements and complaint procedures; and
provide technical assistance to state and educational authorities when requested
IT IS FURTHER ORDERED that the director of each state department or agency, board
of education or institution of higher education shall: inform all employees of this order
forbidding sexual harassment in their respective departments; inform employees of their rights;
assure access to a complaint system for individuals within their departments consistent with rules
issued by the Department of Human Resource Management and the Equal Employment
Opportunity Commission guidelines; educate and provide structured training for all managers in
their responsibility for identifying sexual harassment and appropriately dealing with complaints
and solving related problems; and provide awareness programs for employees.
IN WITNESS WHEREOF, I have hereunto set my hand and cause to be affixed the Great
Seal of the State of Utah. Done at the State Capitol in Salt Lake City, Utah, this 17th day of
March, 1993.
Michael O. Leavitt
Governor
C 2000 Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. AJJ rights reservTd

ATTEST:
Olene Walker
Lientenant Governor
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UT Exec Order June 30,1989 - Gov. Bangerter
EXECUTIVE ORDER
WHEREAS, sexual harassment has been defined to be unwanted behavior or
communication of a sexual nature which adversely affects a person's employment relationships
and/or working environment; and
WHEREAS, sexual harassment is unwelcome sexual statements, gestures, or physical
contacts which are objectionable to the recipient; and
WHEREAS, sexual harassment may involve intimidation by persons of either sex against
persons of the opposite or same sex; and
WHEREAS, the occurrence of sexual harassment undermines the integrity of the
workplace, destroys morale and offends social and legal standards of acceptable behavior, and
WHEREAS, this administration is committed to providing a workplace which is free
from sexual harassment, intimidation and reprisal of any kind;
NOW, THEREFORE, I, Norman H. Bangerter, Governor of the State of Utah, by the
authority vested in me by the Constitution and the laws of this state, do hereby prohibit sexual
harassment, which is a form of sex discrimination, in any and every workplace in which public
employees and employees of public and higher education are required to conduct business;
IT IS ORDERED that the Department of Human Resource Management issue rules and
policies to implement this order for employees of state government to include a provision that
sexual harassment awareness training and education be mandatory for all directors, managers and
supervisors in state government; and vigorously pursue the implementation of appropriate rules
and policies to include imposition of disciplinary actions; education authorities are enjoined to do
the same for their organizations.
IT IS FURTHER ORDERED that the Director of the Department of Human Resource
Management shall: provide state agencies with an appropriate education program for all
employees; provide guidelines on agency policy statements and complaint procedures; and
provide technical assistance to state and educational authorities when requested
IT IS FURTHER ORDERED that the director of each state department or agency, board
of education or institution of high education shall: inform all employees of this order forbidding
sexual harassment in their respective departments; inform employees of their rights; assure
access to a complaint system for individuals within their departments consistent with rules issued
by the Department of Human Resource Management and the Equal Employment Opportunity
Commission guidelines; educate and provide structured training for all managers in their
responsibility for identifying sexual harassment and appropriately dealing with complaints and
solving related problems; and provide awareness programs for employees.
IN WITNESS WHEREOF, I have hereunto set my hand and cause to be affixed the Great
Seal of the State of Utah. Done at the State Capitol in Salt Lake City, Utah, this 30th day of June,
1989.
Norman H. Bangerter
© 2000 Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. All rights reserved.
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Governor
ATTEST:
W. Val Oveson
Lieutenant Governor
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UT Exec Order July 25,1986 - Gov. Bangerter
EXECUTIVE ORDER
WHEREAS, among the basic rights of all the people of this nation are therightsto seek a
livelihood, opportunity for advancement and the respect of our society based solely on the
individual's ability and capacity. To judge an individual, expressly or through implication, by
his/her race, color, sex, religious creed, national origin, age or handicap, is repugnant to every
American ideal and a distortion of our standards of humanfreedomand worth; and
WHEREAS, it is the duty of every American citizen to protect and promote the right of
all persons to find employment where their individual capacities lead them; and
WHEREAS, our units of government have a special responsibility of leadership in the
protection of individual rights and, we are sworn to not only uphold the letter of the laws as set
down by the Constitution of the United States, the Constitution of Utah, and the statutes, but also
have an obligation to uphold and foster the guiding spirit of these laws; and
WHEREAS, the State of Utah recognizes its responsibility to guarantee the right of all
persons to utilize their abilities to the fullest and thus will take immediate and continuing
measures to strengthen our efforts in behalf of this objective:
NOW, THEREFORE, I, Nonnan H. Bangerter, Governor of the State of Utah, by the
virtue of the power vested in my by the constitution and the laws of the State of Utah, do hereby
proclaim the following Code of Fair Practices to be the governing policy throughout every
department of the executive branch of government of the State of Utah:
Article I - Appointment. Assignment and Promotion of State Personnel
No state agencies shall, in the recruitment, promotion and discharge of personnel,
discriminate against any individual on account of race, color, sex, religious creed, national origin,
age or handicap. No state agency shall have on its employment application forms, for the
purpose of unfair practices, any inquiry regarding race, color, sex, religious creed, national
origin, age or handicap, and no interview shall include any question pertaining to the above.
Article II - Promulgation of Non-Discriminatorv Policies
All state agencies shall promulgate and affirmatively carry out a clear, written policy of
non-discrimination and fair practices and procedures and correct any which may contribute to the
possibility of discrimination. They shall include, in their continuing programs of orientation and
training, special emphasis on non-discriminatory practices and services.
Article HI - Training for Job Opportunities
All educational programs, vocational guidance counseling services and apprenticeship
and on-the-job training programs of the state shall be conducted to encourage the fullest
development of interest and aptitudes, without regard to race, color, sex, religious creed, national
origin, age, or handicap.
Article IV - State Services and Facilities
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Equal treatment of all persons without regard to race, color sex, religious creed, national
origin, age, or handicap, shall guaranteed by all state agencies in performing their services to the
public. Discriminatory practices will not be tolerated in any state facility.
Article V - Employment Services
All state agencies engaged in employment referral and placement services for private or
public employees shall fill job orders only on a non-discriminatory basis. They shall refuse any
job order which would discriminate against any person because of race, color, sex, religious
creed, national origin, age, or handicap whether such discrimination was either expressed or
implied by the job order and shall refer such prohibited requests to the Anti-Discrimination
Division of the Industrial Commission for investigation, conciliation and other appropriate
action.
Article VI - State Licensing and Regulatory Agencies
All state agencies receiving information or complaints of discrimination based on race,
color, sex, religious creed, national origin, age, or handicap, shall promptly advice the
Anti-Discrimination Division of the Industrial Commission. The Anti-Discrimination Division of
the Industrial Commission shall notify any state agency which has licensing or regulatory power
of the pendency of a proceeding. If, therefore, a party is found to have engaged in a
discriminatory practice, such state agency shall be notified and take appropriate action against
die respondent
Article VII - Public Contracts
Every state contract for public works or for goods or services shall contain a clause
barring discrimination on account of race, color, sex, religious creed, national origin, age or
handicap, and such contractual provisions shall be fully and effectively enforced.
Article VTn - State Financial Assistance
All state agencies engaged in granting financial assistance or in making payment of any
public funds shall deny the same to any institution or organization engaged in discriminatory
practices based upon race, color, sex, religious creed, national origin, age, or handicap.
Article DC - Other Governmental Bodies
All political subdivisions, schools, districts, and other instrumentalities of government are
requested to cooperate with this endeavor to eliminate any and all acts of discrimination within
the Stale of UtaL
Article X - Cooperation with the Anti-discrimination Division of the Industrial Commission
All state agencies, in accordance with provisions of the state's laws against
discrimination, shall cooperate fully with the Anti-Discrimination Division of the Industrial
Commission and duly comply with its requests and recommendations for effectuating the state's
policy against discrimination.
Article XI - Publication and Posting of this Code
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Copies of this code shall be distributed to all executive branches of the government,
political subdivision, boards, departments, commissions, school districts, and all other agencies
of the State of Utah, and shall be posted in prominent locations.
IN TESTIMONY WHEREOF, I have hereunto set my handand caused to be affixed the
great Seal of the State of Utah. Done at the State Capitol in Salt Lake City, Utah, this 25th day
of July, 1986.
Norman H. Bangerter
Governor

W. Val Oveson
Lt Governor

© 2000 Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. All nehts reserved
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UT Exec Order May 28,1985 - Gov. Bangerter
EXECUTIVE ORDER
Amended
WHEREAS, the Civil Rights Act of 1964, as amended in 1972, prohibits discrimination
in United States employment on the basis of race, color, religion, sex and national origin; and
WHEREAS, the Equal Pay Amendment of 1963 to the Fair Labor Standards Act of 1938
guaranteed equal pay for equal work for persons of both sexes in United States employment; and
WHEREAS, the Age Discrimination in Employment Act of 1967, as amended in 1974
and 1978, prohibits discrimination in employment in the United States on the basis of an
individual's age; and
WHEREAS, the Rehabilitation Act of 1973, as amended in 1974 and 1978, prohibits
discrimination in employment on the basis of one's handicapped status; and
WHEREAS, Presidential Executive Orders since 1964, especially Executive Order
11246, as amended by Executive Order 11375, have mandated the establishment of Affirmative
Action Programs by United States government agencies and their contractors in order to correct
past injustices and ensure further non-discrimination in employment practices; and
WHEREAS, Standards for a Merit System of Employment, promulgated by the United
States Office of Personnel Management stipulates the development of Affirmative Action
Programs in complying entities; and
WHEREAS, the Utah Fair Employment Practices Act (Anti-discrimination Act) of 1965,
as amended in 1975 and in 1979, prohibits employment discrimination on the basis of race,
creed, color, sex, age, religion, ancestry or national origin, handicap; and
WHEREAS, the Utah State Personnel Management Act of 1979 ensures equal
employment opportunity for all members of our society through Affirmative Action; and
WHEREAS, a 1973 Executive Order mandated the formulation and implementation of
Affirmative Action programs within each agency of state government; and
WHEREAS, a 1977 and 1980 Executive Order further reinforced this commitment of
Affirmative Action to ensure that the workforce of Utah State Government represents all
protected groups at levels found in the labor force of the state; and
WHEREAS, fair and equal employment practices are inherent in strong merit personnel
system; and
WHEREAS, the Division of Personnel Management has developed Fair and Equal
Employment Opportunity Practices Standards as guidelines for (all) agencies/departments of
state government; and
WHEREAS, the Division of Personnel Management Advises and encourages
agencies/departments of state government to develop and make public supplemental internal
personnel policies and procedures to ensure fairness, equal opportunity, uniformity and
9 2000 Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. .Ml rights reserved.
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consistency relative to employment practices;
NOW, THEREFORE, I, Norman H, Bangerter, Governor of the State of Utah, by the
authority vested in me by the laws of this state, do hereby affirm that the State Division of
Personnel Management be responsible for instituting and maintaining continued affirmative
action for fair employment practices for the employees and perspective employees of the State of
Utah;
IT IS FURTHER ORDERED THAT: The Director of the Division of Personnel
Management act affirmatively in the administration of the State Personnel Management System;
and
IT IS FURTHER ORDERED THAT: The Fair Employment Review Committee* shall
continue to assist the Governor, the Director of the Division of Personnel Management and the
Fair Employment Practices Coordinator in the development and implementation of an effective
Fair and Equal Employment Opportunities Practices Program;
IT IS FURTHER ORDERED THAT: This Executive Order supersede the Executive
Order issued on the 12th Day of January, 1982
IN WITNESS WHEREOF, I have set my hand and caused to be affixed the Great Seal of
the State of Utah Done at the State Capitol in Salt Lake City, Utah, this 28th day of May, 1985.
Norman H. Bangerter
Governor
Created by Executive Order of 1977
Attest:

W. VaJ Oveson
Lt Governor
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UT Exec Order January 12,1982 - Gov. Matheson
EXECUTIVE ORDER
AMENDED
WHEREAS, the Civil Rights Act of 1964, as amended in 1972, prohibits discrimination
in United States employment on the basis of race, color, religion, sex, and national origin; and
WHEREAS, the Equal Pay Amendment of 1963 to the Fair Labor Standards Act of 1938
guaranteed equal pay for equal work for persons of both sexes in United States employment; and
WHEREAS, the Age Discrimination in Employment Act of 1967, as amended in 1974
and 1978, prohibits discrimination in employment in the United States on the basis of an
individual's age; and
WHEREAS, the Rehabilitation Act of 1973, as amended in 1974 and 1978, prohibits
discrimination in employment on the basis of one's handicapped status; and
WHEREAS, Presidential Executive Orders since 1964, especially Executive Order
11246, as amended by Executive Order 11375, have mandated the establishment of Affirmative
Action Programs by United States government agencies and their contractors in order to correct
past injustices and ensure further non-discrimination in employment practices; and
WHEREAS, Standards for a Merit System of Employment, promulgated by the United
States Office of Personnel Management stipulates the development of Affirmative Action
Programs in complying entities; and
WHEREAS, the Utah Fair Employment Practices Act (Anti-discrimination Act) of 1965,
as amended in 1975 and in 1979, prohibits employment discrimination on the basis of race,
creed, color, sex, age, religion, ancestry, national origin, or handicap; and
WHEREAS, the Utah State Personnel Management Act of 1979 ensures equal
employment opportunity for all members of our society through Affirmative Action; and
WHEREAS, a 1973 Executive Order mandated the fonnulation and implementation of
Affirmative Action programs within each agency of state government; and
WHEREAS, a 1977 and 1980 Executive Order further reinforced this commitment of
Affirmative Action to ensure that the workforce of Utah State Government represents all
protected groups at levels found in the labor force of the state; and
WHEREAS, fair and equal employment practices are inherent in strong merit personnel
systems; and
WHEREAS, the Division of Personnel Management has developed Fair and Equal
Employment Opportunity Practices Standards as guidelines for (all) agencies/departments of
state government; and
WHEREAS, the Division of Personnel Management advises and encourages
agencies/departments of state government to develop and make public supplemental internal
personnel policies and procedures to ensure fairness, equal opportunity, uniformity, and
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consistencyrelativeto employment practices;
NOW, THEREFORE, I, Scott M. Matheson, Governor of the State of Utah, by the
authority vested in me by the laws of this state, do hereby affirm that the State Division of
Personnel Management be responsible for instituting and maintaining continued affirmative
action for fair employment practices for the employees and prospective employees of the State of
Utah;
IT IS FURTHER ORDERED THAT: The Director of the Division of Personnel
Management act affirmatively in the administration of the State Personnel Management System;
and
IT IS FURTHER ORDERED THAT: The Affirmative Action Review Committee created
by my Executive Order of 1977 be changed in name to Fair Employment Review Committee.
The committee shall continue to assist the Governor, the Director of the Division of Personnel
Management, and the Fair Employment Practices Coordinator in the development and
implementation of an effective Fair and Equal Employment Opportunities Practices Program;
IT IS FURTHER ORDERED THAT: This Executive Order supersede the Executive
Order issued on the 17th day of July, 1980.
IN WITNESS WHEREOF, I have set my hand and caused to be affixed the Great Seal of
the State of Utah. Done at the State Capitol in Salt Lake City, Utah, this 12th day of January,
1982.
Scott M. Matheson
GOVERNOR
ATTEST:

David S. Monson
LT. GOVERNOR

C 2000 Matthew Bender & Company, Inc., one of the LEXIS Publishing™ companies. All rights reserved

1
UT Exec Order July 17,1980 - Gov. Matheson
EXECUTIVE ORDER
WHEREAS, the Civil Rights Act of 1964, as amended in 1972, prohibits discrimination
in United States employment on the basis of race, color, religion, sex, and national origin; and
WHEREAS, the Equal Pay Amendment of 1963 to the Fair Labor Standards Act of 1938
guaranteed equal pay for equal work for persons of both sexes in United States employment; and
WHEREAS, the Age Discrimination in Employment Act of 1967, as amended in 1974
and 1978, prohibits discrimination in employment in the United States on the basis of an
individual's age; and
WHEREAS, the Rehabilitation Act of 1973, as amended in 1974 and 1978, prohibits
discrimination in employment on the basis of one's handicapped status; and
WHEREAS, Presidential Executive Orders since 1964, especially Executive Order
11246, as amended by Executive Order 11375, have mandated the establishment of Affirmative
Action Programs by United States government agencies and their contractors in order to correct
past injustices and ensure future non-discrimination in employment practices; and
WHEREAS, Standards for a Merit System of Employment, promulgated by the United
States Office of Personnel Management stipulates the development of Affirmative Action
Programs in complying entities; and
WHEREAS, the Utah Fair Employment Practices Act (Anti-discrimination Act) of 1965,
as amended in 1975 and in 1979, prohibits employment discrimination on the basis of race,
creed, color, sex, age, religion, ancestry, national origin, or handicap; and
WHEREAS, the Utah State Personnel Management Act of 1979 ensures equal
employment opportunity for all members of our society through Affirmative Action; and
WHEREAS, a 1973 Executive Order mandated the fonnulation and implementation of
Affirmative Action programs within each agency of state government; and
WHEREAS, a 1977 Executive Order further reinforced! this commitment of Affirmative
Action to ensure that the work force of Utah state government represents all protected groups at
levels found in the labor force of the state;
NOW, THEREFORE, I, Scott M. Matheson, Governor of the State of Utah, by the
authority vested in me by the laws of this state, do hereby affirm that the State Office of
Personnel Management be responsible for instituting and maintaining a continued pohcy of
Affirmative Action for the employees and prospective employees of the State of Utah;
IT IS FURTHER ORDERED THAT: The Director of the Office of Personnel
Management act affirmatively in the administration of the State Personnel Management System;
and
IT IS FURTHER ORDERED THAT: The Affirmative Action Review Committee created
by my Executive Order of 1977 continue to assist the Governor, the Director of the Office of
Personnel Management, and the Affirmative Action Coordinator in the development of an
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effective Equal Employment Opportunity Affirmative Action Program;
IT IS FURTHER ORDERED THAT: This Executive Order supersede the Executive
Order issued on the first day of October, 1977.
IN WITNESS WHEREOF, I have set my hand and caused to be affixed the Great Seal of
the State of Utah. Done at the State Capitol in Salt Lake City, Utah, this 17th day of July, 1980.
Scott M. Matheson
GOVERNOR
ATTEST:

David S. Monson
LT. GOVERNOR/SECRETARY OF STATE
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UT Exec Order May 4,1979 - Gov. Matheson
EXECUTIVE ORDER
WHEREAS, among the basic rights of all the people of this state are the rights to seek a
livelihood, opportunity for advancement, and the respect of our society based solely on the
individual's ability to accomplish work assignments, to judge an individual, expressly or through
implication, by his race, color, sex, religious creed, national origin, age, or handicap is repugnant
to every American ideal and a distortion of our standards of humanfreedomand worth,
WHEREAS, it is the duty of every Utah citizen to protect and promote the right of all
persons to find employment where their individual capacities lead them, for, when freedom of
any kind is lost to one citizen, freedom will soon be lost for all citizens,
WHEREAS, our units of government must assume their citizen-granted role of leadership
in the protection of freedom for all citizens, for we are sworn to not only uphold the letter of the
law as set down by the Constitution of the United States, the Constitution of Utah, and the
statutes, but also to uphold and foster the guiding spirit of these laws,
WHEREAS, the State of Utah recognizes its responsibility to guarantee the right of all
persons to utilize their abilities to the fullest and thus will take immediate and continuing
measures to strengthen our efforts in behalf of this objective,
NOW, THEREFORE, I, Scott M Matheson, Governor of the State of Utah, by virtue of
the authority vested in me by the Constitution and the laws of the State of Utah, do hereby
proclaim the following Code of Fair Practices to be the governing policy throughout every
department of the executive branch of government of the State of Utah:
ARTICLE I. APPOINTMENT, ASSIGNMENT, AND PROMOTION OF STATE
PERSONNEL
No state agency shall, in the recruitment, promotion, and discharge of personnel,
discriminate against any individual on account of race, color, sex, religious creed, national origin,
age, or handicap.
ARTICLE EL PROMULGATION OF NON-DISCRIMINATORY POLICIES
All state agencies shall promulgate and affirmatively cany out a clear written policy of
nondiscrimination and fair practices. They shall regularly review their personnel practices and
procedures and correct any which may contribute to the possibility of discrimination- They shall
include in their continuing programs of orientation and training special emphasis on
nondiscriminatory practices and services.
ARTICLE HI. TRAINING FOR JOB OPPORTUNITIES
All educational programs, vocational guidance counseling services, and all apprenticeship
and on-the-job training programs of the state shall be conducted to encourage the fullest
development of interest and aptitudes, without regard to race, color, sex, religious creed, national
origin, age, or handicap.
^ARTICLE IV. STATE SERVICES AND FACILITIES
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Equal treatment of all persons without regard to race, color, sex, religious creed, national
origin, age, or handicap shall be guaranteed by all state agencies in performing their services to
the public. Discriminatory practices will not be tolerated in any state facility.
ARTICLE V. EMPLOYMENT SERVICES
All state agencies engaged in employment referral and placement services for private or
public employees shall fill job orders only on a nondiscriminatory basis. They shall refuse any
job order which would discriminate against any person because of race, color, sex, religious
creed, national origin, age, or handicap, whether such discrimination was either expressed or
implied by the job order.
ARTICLE VI. STATE LICENSING AND REGULATORY AGENCIES
All state agencies receiving information or complaints of discrimination based on race,
color, sex, religious creed, national origin, age, or handicap shall promptly advise the
Anti-Discrimination Division of the Industrial Commission. The Anti-Discrimination Division of
the Industrial Commission shall notify any of the state agencies which have licensing or
regulatory power of the pendency of a proceeding. I£ therefore, a party is found to have engaged
in a discriminatory practice, such state agency shall be notified and take appropriate action
against the respondent.
ARTICLE VIL PUBLIC CONTRACTS
Every state contract for public works or for goods or services shall contain a clause
barring discrimination on account of race, color, sex, religious creed, national origin, age, or
handicap; and such contractual provisions shall be fully and effectively enforced
ARTICLE V m . STATE FINANCIAL ASSISTANCE
All state agencies engaged in grantingfinancialassistance or in making payment of any
public funds shall deny the same to any institution or organization engaged in discriminatory
practices based upon race, color, sex, religious creed, national origin, age, or handicap.
ARTICLE DC OTHER GOVERNMENTAL BODIES
All political subdivisions, schools, districts, and other instrumentalities of government are
requested to cooperate with this endeavor to eliminate any and all acts of discrimination within
the State of Utah.
ARTICLE X. COOPERATION WITH THE ANTI-DISCRIMINATION DIVISION OF
THE INDUSTRIAL COMMISSION
All state agencies, in accordance with the provisions of the state's law against
discrimination, shall cooperate fully with the Anti-Discrimination Division of the Industrial
Commission and duly comply with its requests and recommendations for effectuating the state's
policy against discrimination.
ARTICLE XI. PUBLICATION AND POSTING OF THIS CODE
Copies of this code shall be distributed to all executive branches of government, political
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subdivision, boards, departments, commissions, school districts, and all other agencies of the
State of Utah, and shall be posted in prominent locations.
IN WITNESS WHEREOF, I have hereunto set my hand and caused to be afBxed the
Great Seal of the State of Utah. Done at the State Capitol in Salt Lake City, Utah, this 4th day of
May, 1979.
Scott M. Matheson
GOVERNOR
ATTEST:

SECRETARY OF STATE
David S. Monson
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UT Exec Order October 1,1977 - Gov. Matheson
EXECUTIVE ORDER
WHEREAS, the Civil Rights Act of 1964, as amended in 1972, prohibits discrimination
in the United States employment in the public sector on the basis of race, color, religion, sex, and
national origin; and
WHEREAS, the Equal Pay Amendment of 1963, to the Fair Labor Standards Act of
1938, guaranteed equal pay for equal work for persons of both sexes in United States
employment; and,
WHEREAS, the Age Discrimination Act of 1967, as amended in 1974, prohibits
discrimination in employment in the United States on the basis of an individual's age; and,
WHEREAS, the Rehabilitation Act of 1973, as amended in 1974, prohibits
discrimination in employment on the basis of one's handicapped status; and,
WHEREAS, Presidential Executive Orders since 1964, especially Executive Order
11246, as amended by Executive Order 11375 have mandated the establishment of Affirmative
Action Programs with United States Government agencies and their contractors in order to
correct past injustices and insure future non-discrimination in employment practices; and,
WHEREAS, the United States Civil Service Commission requires that Affirmative
Action Plans be a part of the State Merit System; and,
WHEREAS, the Utah Fair Employment Practices Act (Anti-Discrimination Act) of 1965,
as amended in 1975, in Utah prohibits employment discrimination on the basis of race, creed,
color, sex, age, religion, ancestry or national origin; and,
WHEREAS, in 1973, the past administration set forth an Executive Order which
mandated the formulation and implementation of Affirmative Action Programs within each
agency of state government, and established within the Department of Finance, State Personnel
Office, the Division of Equal Employment Opportunity;
EXECUTIVE ORDER
NOW, THEREFORE, BY THE AUTHORITY VESTED IN ME AS GOVERNOR OF
THE STATE OF UTAH, IT IS HEREBY ORDERED: That the State Equal Employment
Opportunity Coordinator be responsible for instituting a continued policy of Affirmative Action
for the employees and perspective employees of the State of UtahIT IS FURTHER ORDERED: That the State Personnel Director maintain Affirmative
Action in the administration of the State Merit System.
IT IS FURTHER ORDERED: That each agency and department of state government
formulate an ongoing policy of nondiscrimination through continued efforts to implement
Affirmative Action Plans to achieve equal employment in state government for all citizens of
Utah.
IT IS FURTHER ORDERED: That an Affirmative Action Review Committee be created
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to assist the Coordinator of Equal Employment Opportunity, the State Personnel Director, and
the Governor in the development of an effective Equal Employment Opportunity/Affirmative
Action Program.
IN WITNESS WHEREOF, I have set my hand and caused to be affixed the Great Seal of
the State of Utah. Done at the State Capitol in Salt Lake City, Utah this 1st day of October, 1977.
Scott M. Matheson
Governor
ATTEST:

David S. Monson
Secretary of State
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UT Exec Order December 6,1973 - Gov. Rampton
EXECUTIVE ORDER

WHEREAS, Article I of the Governor's Code of Fair Practices, October 1,1965, provides
in part as follows:
"No state agency shall, in the recruitment, appointment, assignment, promotion, and
discharge of personnel, discriminate against any individual on account of race, color,
religious creed, ancestry, national origin or sex; and
WHEREAS, it has long been the policy of the State of Utah to provide equal opportunity
in its employment on the basis of merit; and
WHEREAS, it is recognized that it is the responsibility of the government of the State to
bring all segments of the population to full participation in the processes of government and to a
full share in the services of government; and
WHEREAS, it is recognized that it is in the interest of efficiency and effectiveness of the
operations of government that all citizens be allowed to make the greatest contributions of which
they are capable to their government:
NOW, THEREFORE, I, Calvin L. Rampton, Governor of the State of Utah by virtue of
the authority vested in me by the Constitution and the laws of the State of Utah do hereby direct:
1. Each agency and department of state government to formulate and implement an
acceptable plan of Affirmative Action to achieve Equal Employment Opportunity in the State
Government for all citizens of Utah. Each agency plan shall cover recruitment, selection,
appointment, promotion, and other personnel procedures; agency functions in relation to job
structuring; and training plans to insure opportunities to improve skills needed at current job
levels and to develop potential for promotion.
2. There will be created in the State Personnel Division of the Department of Finance an
office of Equal Employment Opportunity that shall coordinate the State Equal
Employment Opportunity program and each agency shall furnish to that office for
approval in accordance with standards provided to the agencies, a copy of the agency's
plan of Affirmative Action, as well as such reports as shall be required. The State Office
of Equal Employment Opportunity shall issue to the agencies such regulations, standards,
and other guidance as may be necessary concerning the composition and implementation
of the Equal Employment Opportunity plans of Affirmative Action.
3. There will be created an advisory council to that office that shall monitor the State
Equal Employment Opportunity program and submit a report thereon to the Governor by
December 31st of each year. This council shall consist of seven members and shall draw
1 member from the Black Community, 1 member from the Chicano Community, 1
member from the Asian American Community, 1 member from the American Indian
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Community, 1 member from a women's organization, 1 member from the Pubhc
Employee's Association, and a representativefromor designee of a State Agency.
IN WITNESS WHEREOF, I have set my hand and caused to be affixed the Great Seal of
the State of Utah. Done at the State Capitol in Salt Lake City, Utah, this 6th day of December,
1973.
Calvin L. Rampton
Governor

ATTEST:

Clyde L. Miller
SECRETARY OF STATE
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UT Exec Order October 1,1965 - Gov. Rampton
EXECUTIVE ORDER
GOVERNOR'S CODE OF FAIR PRACTICES
PREAMBLE
Among the basic rights of all the people of this nation are the rights to seek a livelihood,
opportunity for advancement and the respect of our society based solely on the individual's
ability and capacity. To judge an individual, expressly or through implication, by his race,
religion or national origin, is repugnant to every American ideal and a distortion of our standards
of humanfreedomand worth.
It is the duty of every American citizen to protect and promote the right of all persons to
find employment where their individual capacities lead them. For, when freedom of any kind is
lost for one citizen, allfreedomwill soon be lost for all citizens.
Our units of government must assume their citizen-granted role of leadership m the
protection offreedomfor all citizens, for we are sworn to not only uphold the letter of the laws as
set down by the Constitution of the United States, the Constitution of Utah, and the statutes, but
also uphold and foster the guiding spirit of these laws.
The State of Utah recognizes its responsibility to guarantee the right of all persons to
utilize their abilities to the fullest and thus will take immediate and continuing measures to
strengthen our efforts m behalf of this objective.
As Governor of the State of Utah, I, Calvin L. Rampton, now proclaim the following
Code of Fair Practices to be the governing policy throughout every department of the executive
branch of government of the State of Utah.
ARTICLE I - APPOINTMENT, ASSIGNMENT AND PROMOTION OF STATE
PERSONNEL
No state agency shall, m the recruitment, appointment assignment, promotion and discharge
of personnel, discriminate against any individual on account of race, color, religious creed,
ancestry, national origin or sex. No state agency shall have on its employment apphcanon forms
any inquiry regarding race, color, religious creed, ancestry or national origin and no interview
shall mclude any question pertaining to the above.
ARTICLE D - PROMULGATION OF NON-DISCRIMINATORY POLICIES
All state agencies shall promulgate and affirmatively cany out a clear, written policy of
non-discnmination and fair practices. They shall regularly review their personnel practices and
procedures and correct any which may contnbute to the possibility of discrimination. They shall
include, in their contmumg programs of onentation and training, special emphasis on
non-discnminatory practices and services.
ARTICLE Ili - TRAINING FOR JOB OPPORTUNITIES
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All educational programs, vocational guidance counseling services, and all apprenticeship and
on-the-job training programs of the state shall be conducted to encourage the fullest development
of interests and aptitudes, without regard to race, color, religious creed, ancestry, national origin
or sex.
ARTICLE IV -STATE SERVICES AND FACILITIES
Equal treatment of all persons without regard to race, color, religious creed, ancestry, national
origin or sex, shall be guaranteed by all state agencies in performing their services to the public.
Discriminatory practices will not be tolerated in any state facility.
ARTICLE V - EMPLOYMENT SERVICES
All state agencies engaged in employment referral and placement services for private or
public employers shall fill job orders only on a non-discriminatory basis. They shall refuse any
job order which would discriminate against any person because of race, color, religious creed,
ancestry, national origin or sex-whether such discrimination was either expressed or implied by
the job order—and shall refer such prohibited requests to the Anti-Disarimination Division of the
Industrial Commission for investigation, conciliation, and other appropriate actionARTICLE VI - COOPERATION WITH THE ANTI-DISCRIMINATION DIVISION
OF
THE INDUSTRIAL COMMISSION
All state agencies, in accordance with the provisions of the state's laws against discrimination,
shall cooperate fully with the Anti-Discrimination Division of the Industrial Commission and
duly comply with its requests and recommendations for effectuating the state's policy against
discrimination.
ARTICLE VH - STATE LICENSING AND REGULATORY AGENCIES
All state agencies receiving information or complaints of discrimination based on race, color,
religious creed, ancestry, national origin or sex, shall promptly advise the Anti-Discrimination
Division of the Industrial Commission. The Anti-Discrimination Division of the Industrial
Commission shall notify any state agency which has licensing or regulatory power of the
pendency of a proceeding. K, thereafter, a party is found to have engaged in a discriminatory
practice, such state agency shall be notified and take appropriate action against the respondent
ARTICLE Vffl - PUBLIC CONTRACTS
Every state contract for public works or for goods or services shall contain a clause barring
discrimination on account of race, color, religious creed, ancestry, national origin or sex, and
such contractual provisions shall be fully and effectively enforced.
ARTICLE EX - STATE FINANCIAL ASSISTANCE
All state agencies engaged in granting financial assistance or in making payment of any
public funds shall deny the same to any institution or organization engaged in discriminatory
practices based upon race, color, religious creed, ancestry, national origin or sex.
ARTICLE X - OTHER GOVERNMENTAL BODIES
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All political subdivisions, schools, districts and other instrumentalities of government are
requested to cooperate with this endeavor to the end that any and all discrimination within the
State of Utah be eliminated.
ARTICLE XI - PUBLICATION AND POSTING OF THIS CODE
Copies of this code shall be distributed to all executive branches of the government, political
subdivisions, boards, departments, commissions, school districts and all other agencies of the
State of Utah, and shall be posted in prominent locations.
IN TESTIMONY WHEREOF, I have set my hand and caused to be affixed the Great
Seal of the State of Utah. Done at the State Capitol in Salt Lake City, Utah, this 1st day of
October, 1965.

Calvin L. Rampton
Governor

Attest

Clyde L. Miller
Secretary of State
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ADDENDUM #8

TITLE 2—THE CONGRESS

Page 437

tion from discrimination in personnel actions,
occupational health and safety, and family
and medical and other leave) of employees,
and (B) access to public services and accommodations.
(2) Board report
Beginning on December 31, 1996, and every 2
years thereafter, the Board shall report on (A)
whether or to what degree the provisions described in paragraph (1) are applicable or inapplicable to the legislative branch, and (B) with
respect to provisions inapplicable to the legislative branch, whether such provisions should
be made applicable to the legislative branch.
The presiding officers of the House of Representatives and the Senate shall cause each
such report to be printed in the Congressional
Record and each such report shall be referred
to the committees of the House of Representatives and the Senate with jurisdiction.
(3) Reports of congressional committees
Each report accompanying any bill or joint
resolution relating to terms and conditions of
employment or access to public services or accommodations reported by a committee of the
House of Representatives or the Senate shall—
(A) describe the manner in which the provisions of the bill or joint resolution apply
to the legislative branch; or
(B) in the case of a provision not applicable to the legislative branch, include a statement of the reasons the provision does not
apply.
On the objection of any Member, it shall not
be in order for the Senate or the House of Representatives to consider any such bill or joint
resolution if the report of the committee on
such bill or joint resolution does not comply
with the provisions of this paragraph. This
paragraph may be waived in either House by
majority vote of that House.
(Pub. L. 104-1, title I, §102, Jan. 23, 1995, 109 Stat.
5.)
R E F E R E N C E S IN T E X T

The F a i r Labor S t a n d a r d s Act of 1938, referred to in
subsec. (a)(1), is a c t J u n e 25, 1938, ch. 676, 52 S t a t . 1060,
as amended, which is classified generally to chapter 8
(§201 et seq.) of T i t l e 29, Labor. For complete classification of this Act to t h e Code, see section 201 of T i t l e 29
and Tables.
The Civil R i g h t s Act of 1964, referred to in subsec.
(a)(2), is Pub. L. 88-352, J u l y 2, 1964, 78 S t a t . 252, as
amended. T i t l e VII of t h e Act is classified generally to
subchapter VI (§2000e et seq.) of chapter 21 of Title 42,
The Public Health and Welfare. For complete classification of this Act to t h e Code, see S h o r t Title note
set out under section 2000a of Title 42 and Tables.
The Americans with Disabilities Act of 1990, referred
to in subsec. (a)(3), is Pub. L. 101-336, J u l y 26, 1990, 104
S t a t . 327, as amended, which is classified principally to
chapter 126 (§12101 et seq.) of Title 42. For complete
classification of this Act to the Code, see Short T i t l e
note set out under section 12101 of T i t l e 42 and Tables.
The Age Discrimination in E m p l o y m e n t Act of 1967,
referred to in subsec. (a)(4), is Pub. L. 90-202, Dec. 15,
1967, 81 S t a t . 602, as amended, which is classified generally to chapter 14 (§621 et seq.) of Title 29, Labor. For
complete classification of this Act to t h e Code, see
Short Title note set out under section 621 of Title 29
and Tables.
The F a m i l y and Medical Leave Act of 1993, referred to
in subsec. (a)(5), is Pub. L. 103-3, Feb. 5, 1993, 107 S t a t .
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6, as amended, which enacted sections 60m and BOn oi
this title, sections 6381 to 6387 of Title 5. Government
Organization and Employees, and chapter 28 (§2601 ei
seq.) of Title 29, Labor, amended section 2105 of Title 5.
and enacted provisions set out as notes under section
2601 of Title 29. For complete classification of this Act
to the Code, see Short Title note set out under section
2601 of Title 29 and Tables.
The Occupational Safety and Health Act ot 1970. referred to in subsec. (a)(6), is Pub. L. 91-596, Dec. 29, 1970,
84 S t a t . 1590, as amended, which is classified principally
to chapter 15 (§651 et seq.) of Title 29. For complete
classification of this Act to the Code, see Short Title
note set out under section 651 of Title 29 and Tables.
The Employee Polygraph P r o t e c t i o n Act of 1988, referred to in subsec. (a)(8), is Pub. L. 100-347, J u n e 27.
1988, 102 S t a t . 646, as amended, which is classified generally to chapter 22 (§2001 et seq.) of Title 29. For complete classification of this Act to the Code, see Short
Title note set out under section 2001 of Title 29 and
Tables.
The Worker Adjustment and R e t r a i n i n g Notification
Act, referred to in subsec. (a)(9), is Pub. L. 100-379, Aug.
4, 1988, 102 S t a t . 890, which is classified generally to
chapter 23 (§2101 et seq.) of Title 29. For complete classification of t h i s Act to the Code, see Short Title note
set out under section 2101 of Title 29 and Tables.
The R e h a b i l i t a t i o n Act of 1973, referred to in subsec.
(a)(10), is Pub. L. 93-112, Sept. 26, 1973, 87 S t a t . 355, as
amended, which is classified generally to chapter 16
(§701 et seq.) of T i t l e 29. For complete classification of
t h i s Act to t h e Code, see Short Title note set out under
section 701 of T i t l e 29 and Tables.
SECTION R E F E R R E D TO IN OTHER SECTIONS

This section is referred to in sections 1381, 1382, 1405,
1431 of this t i t l e .

SUBCHAPTER II—EXTENSION OF RIGHTS
AND PROTECTIONS
SUBCHAPTER R E F E R R E D TO IN OTHER SECTIONS

This subchapter is referred to in sections 1384, 1405,
1434 of this t i t l e .
PART A—EMPLOYMENT DISCRIMINATION, FAMILY
AND MEDICAL LEAVE, FAIR LABOR STANDARDS,
EMPLOYEE POLYGRAPH PROTECTION, WORKER
ADJUSTMENT AND RETRAINING, EMPLOYMENT
AND REEMPLOYMENT OF VETERANS, AND INTIMIDATION
P A R T R E F E R R E D TO IN OTHER SECTIONS

This p a r t is referred to in sections 1316a, 1361, 1401.
1402, 1407 of this t i t l e .
§ 1311. R i g h t s a n d p r o t e c t i o n s u n d e r title VII o f
Civil R i g h t s A c t o f 1964, A g e D i s c r i m i n a t i o n
i n E m p l o y m e n t A c t of 1967, R e h a b i l i t a t i o n
A c t of 1973, a n d t i t l e I of A m e r i c a n s w i t h D i s a b i l i t i e s A c t of 1990
(a) D i s c r i m i n a t o r y p r a c t i c e s p r o h i b i t e d
All p e r s o n n e l a c t i o n s affecting covered e m p l o y e e s s h a l l be m a d e free from a n y d i s c r i m i n a t i o n b a s e d on—
(1) r a c e , c o l o r , r e l i g i o n , s e x , o r n a t i o n a l o r i g i n , w i t h i n t h e m e a n i n g of s e c t i o n 703 of t h e
C i v i l R i g h t s A c t of 1964 (42 U . S . C . 2000e-2);
(2) a g e , w i t h i n t h e m e a n i n g of s e c t i o n 15 of
t h e A g e D i s c r i m i n a t i o n i n E m p l o y m e n t A c t of
1967 (29 U . S . C . 633a); o r
(3) d i s a b i l i t y , w i t h i n t h e m e a n i n g of s e c t i o n
501 of t h e R e h a b i l i t a t i o n A c t of 1973 (29 U . S . C .
791) a n d s e c t i o n s 102 t h r o u g h 104 of t h e A m e r i c a n s w i t h D i s a b i l i t i e s A c t of 1990 (42 U . S . C .
12112-12114).
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^b) Remedy
(1) Civil rights
The r e m e d y for a violation of subsection
(a)(1) of t h i s section shall be—
(A) such r e m e d y as would be a p p r o p r i a t e if
awarded under section 706(g) of t h e Civil
R i g h t s Act of 1964 (42 U.S.C. 2000e-5(g)); and
(B) such c o m p e n s a t o r y damages as would
be a p p r o p r i a t e if awarded under section 1981
of t i t l e 42, or as would be a p p r o p r i a t e if
awarded
under
sections
1981a(a)(l),
1981a(b)(2), and, irrespective of t h e size of
t h e employing office, 1981a(b)(3)(D) of t i t l e
42.
(2) Age discrimination
The r e m e d y for a violation of subsection
(a)(2) of t h i s section shall be—
(A) such r e m e d y as would be a p p r o p r i a t e if
awarded under section 15(c) of t h e Age Disc r i m i n a t i o n in E m p l o y m e n t Act of 1967 (29
U.S.C. 633a(c)); and
(B) such liquidated damages as would be
a p p r o p r i a t e if awarded under section 7(b) of
such Act (29 U.S.C. 626(b)).
In addition, t h e waiver provisions of section
7(f) of such Act (29 U.S.C. 626(f)) shall apply to
covered employees.
(3) Disabilities discrimination
The r e m e d y for a violation of subsection
(a)(3) of t h i s section shall be—
(A) such r e m e d y as would be a p p r o p r i a t e if
awarded under section 505(a)(1) of t h e Rehab i l i t a t i o n Act of 1973 (29 U.S.C. 794a(a)(l)) or
section 107(a) of t h e A m e r i c a n s w i t h Disabili t i e s Act of 1990 (42 U.S.C. 12117(a)); and
(B) such c o m p e n s a t o r y d a m a g e s as would
be a p p r o p r i a t e if awarded under sections
1981a(a)(2), 1981a(a)(3), 1981a(b)(2), and, irrespective of t h e size of t h e employing office,
1981a(b)(3)(D) of t i t l e 42.
(c) Omitted
(d) Effective date
This section shall t a k e effect 1 y e a r after J a n u a r y 23, 1995.
(Pub. L. 104-1, t i t l e II, §201, J a n . 23, 1995, 109
S t a t . 7.)
CODIFICATION

Section is comprised of section 201 of Pub. L. 104-1.
Subsec. (c) of section 201 of Pub. L. 104-1 amended section 633a of Title 29, Labor, and sections 2000e-16 and
12209 of Title 42, The Public Health and Welfare.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 1331, 1408, 1415,
1432, 1435 of this title.
§ 1312. Rights and protections under Family and
Medical Leave Act of 1993
(a) Family and medical leave rights and protections provided
(1) In general
The r i g h t s and p r o t e c t i o n s established by
sections 101 t h r o u g h 105 of t h e F a m i l y and
Medical Leave Act of 1993 (29 U.S.C. 2611
t h r o u g h 2615) shall apply to covered employees.
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(2) Definitions
For purposes of the application described in
p a r a g r a p h (1)—
(A) t h e t e r m " e m p l o y e r " as used in t h e
F a m i l y and Medical Leave Act of 1993 m e a n s
any employing office, and
(B) t h e t e r m "eligible employee'' as used
in the F a m i l y and Medical Leave Act of 1993
m e a n s a covered employee who has been employed in a n y employing office for 12 m o n t h s
and for a t least 1,250 h o u r s of e m p l o y m e n t
during t h e previous 12 m o n t h s .
(b) Remedy
The r e m e d y for a violation of subsection (a) of
t h i s section shall be such remedy, including liquidated damages, as would be a p p r o p r i a t e if
awarded under p a r a g r a p h (1) of section 107(a) of
t h e F a m i l y and Medical Leave Act of 1993 (29
U.S.C. 2617(a)(1)).
(c) Omitted
(d) Regulations
(1) In general
The Board shall, p u r s u a n t to section 1384 of
t h i s t i t l e , issue r e g u l a t i o n s to i m p l e m e n t t h e
r i g h t s and p r o t e c t i o n s under t h i s section.
(2) Agency regulations
The r e g u l a t i o n s issued under p a r a g r a p h (1)
shall be t h e same as s u b s t a n t i v e r e g u l a t i o n s
p r o m u l g a t e d by the S e c r e t a r y of Labor to imp l e m e n t t h e s t a t u t o r y provisions referred to
in subsection (a) of t h i s section except insofar
as t h e Board m a y d e t e r m i n e , for good cause
shown and s t a t e d t o g e t h e r w i t h t h e regulation, t h a t a modification of such r e g u l a t i o n s
would be m o r e effective for t h e i m p l e m e n t a tion of t h e r i g h t s and p r o t e c t i o n s under t h i s
section.
(e) Effective date
(1) In general
Subsections (a) and (b) of t h i s section shall
be effective 1 y e a r after J a n u a r y 23, 1995.
(2) General Accounting Office and Library of
Congress
Subsection (c) of t h i s section shall be effective 1 y e a r after t r a n s m i s s i o n to t h e Congress
of t h e s t u d y under section 1371 of t h i s t i t l e .
(Pub. L. 104-1, t i t l e II, §202, J a n . 23, 1995, 109
S t a t . 9.)
REFERENCES IN TEXT

The Family and Medical Leave Act of 1993, referred to
in subsec. (a)(2), is Pub. L. 103-3, Feb. 5, 1993, 107 Stat.
6, as amended, which enacted sections 60m and 60n of
this title, sections 6381 to 6387 of Title 5, Government
Organization and Employees, and chapter 28 (§2601 et
seq.) of Title 29, Labor, amended section 2105 of Title 5,
and enacted provisions set out as notes under section
2601 of Title 29. For complete classification of this Act
to the Code, see Short Title note set out under section
2601 of Title 29 and Tables.
Subsection (c) of this section, referred to in subsec.
(e)(2), amended section 6381 of Title 5, Government Organization and Employees, and sections 2611 and 2617 of
Title 29, Labor.
CODIFICATION

Section is comprised of section 202 of Pub. L. 104-1.
Subsec. (c) of section 202 of Pub. L. 104-1 amended sec-
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(c) DEFINITIONS.—Except as otherwise specifically provided in this section, as used in this
section:

SUBCHAPTER II—EXTENSION OF RIGHTS
AND PROTECTIONS
P A R T A—EMPLOYMENT DISCRIMINATION, FAMILY
AND MEDICAL L E A V E , F A I R LABOR STANDARDS,
E M P L O Y E E P O L Y G R A P H PROTECTION, WORKER
A D J U S T M E N T AND R E T R A I N I N G , EMPLOYMENT
AND R E E M P L O Y M E N T OF V E T E R A N S , AND I N TIMIDATION
PART REFERRED TO IN OTHER SECTIONS

This part is referred to in sections 435, 451, 452, 454 of
this title.
§411. Rights and protections under title VII of
the Civil Rights Act of 1964, the Age Discrimination in Employment Act of 1967, the
Rehabilitation Act of 1973, and title I of the
Americans with Disabilities Act of 1990
(a) DISCRIMINATORY P R A C T I C E S P R O H I B I T E D . —

All personnel a c t i o n s affecting covered employees shall be made free from a n y d i s c r i m i n a t i o n
based on—
(1) race, color, religion, sex, or n a t i o n a l origin, within t h e m e a n i n g of section 703 of t h e
Civil R i g h t s Act of 1964;
(2) age, within t h e m e a n i n g of section 15 of
t h e Age D i s c r i m i n a t i o n i n E m p l o y m e n t Act of
1967; or
(3) disability, w i t h i n t h e m e a n i n g of section
501 of t h e R e h a b i l i t a t i o n A c t of 1973 and sect i o n s 102 t h r o u g h 104 of t h e A m e r i c a n s with
Disabilities Act of 1990.
(b) R E M E D Y . —
(1) CIVIL R I G H T S . — T h e r e m e d y for a v i o l a t i o n

of subsection (a)(1) shall be—
(A) such d a m a g e s a s would be a p p r o p r i a t e
if awarded under section 706(g) of t h e Civil
R i g h t s Act of 1964; a n d
(B) such c o m p e n s a t o r y damages as would
be a p p r o p r i a t e if awarded under section 1977
of t h e Revised S t a t u t e s , or a s would be appropriate
if
awarded
under
sections
1977A(a)(l), 1977A(b)(2), and, irrespective of
the
size
of
the
employing
office,
1977A(b)(3)(D) of t h e Revised S t a t u t e s .
(2) A G E DISCRIMINATION.—The
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r e m e d y for

a

violation of subsection (a)(2) shall be—
(A) such d a m a g e s as would be a p p r o p r i a t e
if awarded under section 15(c) of t h e Age Disc r i m i n a t i o n in E m p l o y m e n t A c t of 1967; and
(B) such liquidated damages a s would be
a p p r o p r i a t e if awarded under section 7(b) of
such Act.
In addition, t h e waiver provisions of section
7(f) of such A c t shall apply t o covered employees.
(3) D I S A B I L I T I E S DISCRIMINATION.—The

rem-

edy for a violation of subsection (a)(3) shall
be—
(A) such d a m a g e s as would be a p p r o p r i a t e
if awarded under section 505(a)(1) of t h e R e h a b i l i t a t i o n A c t of 1973 or section 107(a) of
t h e A m e r i c a n s w i t h Disabilities A c t of 1990:
and
(B) such c o m p e n s a t o r y damages a s would
be a p p r o p r i a t e if awarded under sections
1977A(a)(2), 1977A(a)(3), 1977A(b)(2), and, irrespective of t h e size of t h e employing office,
1977A(b)(3)(D) of t h e Revised S t a t u t e s .

(1) COVERED EMPLOYEE.—The t e r m

"covered

employee'' m e a n s a n y employee of a unit of
t h e executive branch, including t h e Executive
Office of t h e P r e s i d e n t , whether appointed by
t h e P r e s i d e n t or by a n y other appointing aut h o r i t y in t h e executive branch, who is n o t
otherwise e n t i t l e d t o bring an action under
any of t h e s t a t u t e s referred t o in subsection
(a), b u t does n o t include a n y individual—
(A) whose a p p o i n t m e n t is made by and
with t h e advice and consent of the Senate;
(B) who is appointed t o an advisory comm i t t e e , a s defined in section 3(2) of t h e Federal Advisory C o m m i t t e e Act; or
(C) who is a m e m b e r of t h e uniformed services.
(2) EMPLOYING OFFICE.—The t e r m

"employ-

ing office", with respect t o a covered employee, m e a n s t h e office, agency, or o t h e r ent i t y in which t h e covered employee is employed (or sought e m p l o y m e n t or was e m ployed in t h e case of an a p p l i c a n t or former
employee, respectively).
(d) REGULATIONS T O I M P L E M E N T S E C T I O N . —

(1) I N GENERAL.—The P r e s i d e n t , or t h e designee of t h e P r e s i d e n t , shall issue r e g u l a t i o n s
to i m p l e m e n t p a r a g r a p h s (1) and (3) of subsection (a) and p a r a g r a p h s (1) and (3) of subsection (b).
(2) AGENCY

REGULATIONS.—The

regulations

issued under p a r a g r a p h (1) shall be t h e same as
s u b s t a n t i v e r e g u l a t i o n s p r o m u l g a t e d by t h e
a p p r o p r i a t e officer of a n executive agency t o
i m p l e m e n t t h e s t a t u t o r y provisions referred
to in p a r a g r a p h s (1) and (3) of subsection (a)
and p a r a g r a p h s (1) and (3) of subsection (b)—
(A) except t o t h e e x t e n t t h a t t h e P r e s i d e n t
or designee m a y d e t e r m i n e , for good cause
shown a n d s t a t e d t o g e t h e r w i t h t h e regulation, t h a t a modification of such r e g u l a t i o n s
would be m o r e effective for t h e i m p l e m e n t a t i o n of t h e r i g h t s and p r o t e c t i o n s under t h i s
section; a n d
(B) except t h a t t h e P r e s i d e n t or designee
m a y , a t t h e discretion of t h e P r e s i d e n t or
designee, issue r e g u l a t i o n s t o i m p l e m e n t a
provision of section 717 of t h e Civil R i g h t s
Act of 1964 or section 501 of t h e R e h a b i l i t a t i o n A c t of 1973 t h a t applies t o employees in
t h e executive b r a n c h of t h e Federal Governm e n t in lieu of a n analogous s t a t u t o r y provision referred t o in p a r a g r a p h (1) or (3) of
subsection (a) or p a r a g r a p h (1) or (3) of subsection (b), if t h e issuance of such regulations—
(i) would be equally effective for t h e i m p l e m e n t a t i o n of t h e r i g h t s a n d p r o t e c t i o n s
under t h i s section; a n d
(ii) would p r o m o t e u n i f o r m i t y in t h e a p plication of Federal law t o employees in
t h e executive b r a n c h of t h e Federal Government.
(e) APPLICABILITY.—Subsections (a) t h r o u g h
(c), a n d section 417 (to t h e e x t e n t t h a t i t r e l a t e s
to a n y m a t t e r under t h i s section), shall apply
with respect t o violations occurring on or after
t h e effective d a t e of t h i s c h a p t e r .
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(f) EFFECTIVE DATE.—This section shall take
effect on October 1, 1997.
(Added Pub. L. 104-331, §2(a), Oct. 26, 1996, 110
Stat. 4055.)
R E F E R E N C E S IN T E X T

Sections 703, 706, and 717 of t h e Civil Rights Act of
1964, referred to in subsecs. (a)(1), (b)(1)(A), and
(d)(2)(B), a r e classified t o sections 2000e-2, 2000e-5, and
2000e-16, respectively, of Title 42, The Public Health
and Welfare.
Sections 7 and 15 of t h e Age Discrimination in Employment Act of 1967, referred to in subsecs. (a)(1) and
(b)(2), a r e classified to sections 626 and 633a, respectively, of Title 29, Labor.
Sections 501 and 505 of t h e Rehabilitation Act of 1973,
referred to in subsecs. (a)(3), (b)(3)(A), and (d)(2)(B), a r e
classified to sections 791 and 794a, respectively, of Title
29.
Sections 102 to 104 and 107 of t h e Americans with Disabilities Act of 1990, referred to in subsecs. (a)(3) and
(b)(3)(A), a r e classified t o sections 12112 to 12114 and
12117, respectively, of Title 42, T h e Public Health and
Welfare.
Sections 1977 and 1977A of t h e Revised S t a t u t e s , referred to in subsec. (b)(1)(B), (3)(B), a r e classified to sections 1981 and 1981a, respectively, of Title 42.
Section 3(2) of t h e Federal Advisory Committee Act,
referred to in subsec. (c)(1)(B), is section 3(2) of P u b . L.
92^63, which is set o u t in t h e Appendix to Title 5, Gove r n m e n t Organization a n d Employees.
The effective date of this chapter, referred to in subsec. (e), is Oct. 1, 1997, unless otherwise provided, see
section 471 of this t i t l e .
EFFECTIVE DATE

Subsec. (d) of this section effective Oct. 26, 1996, see
section 471(b) of this t i t l e .
REGULATIONS

For provisions requiring t h a t appropriate measures
be t a k e n to ensure t h a t a n y regulations required to implement this section be in effect by Oct. 1, 1997, see section 2(b)(1) of P u b . L. 104-331, s e t o u t as a note under
section 401 of this t i t l e .
SECTION R E F E R R E D TO IN OTHER SECTIONS

This section is referred to in sections 401, 402, 421, 454,
471 of this t i t l e ; t i t l e 28 section 3901.
§412. R i g h t s a n d p r o t e c t i o n s u n d e r t h e F a m i l y
a n d M e d i c a l L e a v e A c t o f 1993
(a) FAMILY AND MEDICAL LEAVE RIGHTS AND
PROTECTIONS PROVIDED.—

(1) IN GENERAL.—The rights and protections
established by sections 101 through 105 of the
Family and Medical Leave Act of 1993 shall
apply to covered employees.
(2) DEFINITIONS.—For purposes of the application described in paragraph (1)—
(A) the term "employer" as used in the
Family and Medical Leave Act of 1993 means
any employing office; and
(B) the term "eligible employee" as used
in the Family and Medical Leave Act of 1993
means a covered employee who has been employed in any employing office for 12 months
and for at least 1,250 hours of employment
during the previous 12 months.
(b) REMEDY.—The remedy for a violation of
subsection (a) shall be such remedy, including
liquidated damages, as would be appropriate if
awarded under paragraph (1) of section 107(a) of
the Family and Medical Leave Act of 1993.
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(c) REGULATIONS TO IMPLEMENT SECTION.—

(1) IN GENERAL.—The President, or the designee of the President, shall issue regulations
to implement this section.
(2) AGENCY REGULATIONS.—The regulations
issued under paragraph (1) shall be the same as
substantive regulations promulgated by the
Secretary of Labor to implement the statutory provisions referred to in subsections (a)
and (b)—
(A) except to the extent that the President
or designee may determine, for good cause
shown and stated together with the regulation, that a modification of such regulations
would be more effective for the implementation of the rights and protections under this
section; and
(B) except that the President or designee
may, at the discretion of the President or
designee, issue regulations to implement a
provision of subchapter V of chapter 63 of
title 5, United States Code, that applies to
employees in the executive branch of the
Federal Government in lieu of an analogous
statutory provision referred to in subsection
(a) or (b), if the issuance of such regulations—
(i) would be equally effective for the implementation of the rights and protections
under this section; and
(ii) would promote uniformity in the application of Federal law to employees in
the executive branch of the Federal Government.
(d) EFFECTIVE DATE.—Subsections (a) and (b)

shall take effect on the earlier of—
(1) the effective date of regulations issued
under subsection (c); or
(2) October 1, 1998.
(Added Pub. L. 104-331, §2(a), Oct. 26, 1996, 110
Stat. 4057.)
R E F E R E N C E S IN T E X T

The F a m i l y and Medical Leave Act of 1993, referred to
in subsecs. (a) and (b), is Pub. L. 103-3, Feb. 5, 1993, 107
S t a t . 6, as amended, which enacted sections 60m and
60n of T i t l e 2, T h e Congress, sections 6381 to 6387 of
Title 5, Government Organization a n d Employees, and
chapter 28 (§2601 e t seq.) of Title 29, Labor, amended
section 2105 of Title 5, and enacted provisions set o u t as
notes under section 2601 of Title 29. Sections 101 t o 105
and 107 of t h e Act a r e classified to sections 2611 to 2615
and 2617, respectively, of Title 29. F o r complete classification of this Act to t h e Code, see S h o r t Title note
set out under section 2601 of Title 29 and Tables.
EFFECTIVE DATE

Subsec. (c) of this section effective Oct. 26, 1996, see
section 471(b) of this t i t l e .
SECTION R E F E R R E D TO IN OTHER SECTIONS

This section is referred to in sections 401, 471 of this
title.
§413. R i g h t s a n d p r o t e c t i o n s u n d e r
L a b o r S t a n d a r d s A c t o f 1938

the Fair

(a) F A I R L A B O R S T A N D A R D S . —

(1) I N G E N E R A L . — T h e r i g h t s a n d p r o t e c t i o n s
e s t a b l i s h e d b y s u b s e c t i o n s (a)(1) a n d (d) of s e c t i o n 6, s e c t i o n 7, a n d s e c t i o n 12(c) of t h e F a i r
L a b o r S t a n d a r d s A c t of 1938 s h a l l a p p l y t o c o v ered employees.
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the minimum wage rate applicable to such employee shall be increased on April 1, 1990, and
each April 1 thereafter through April 1, 1996,
by equal amounts (rounded to the nearest 5
cents) so that the highest minimum wage rate
prescribed in subsection (a)(1) of this section
shall apply on April 1, 1996.
(d) Prohibition of sex discrimination
(1) No employer having employees subject to
any provisions of this section shall discriminate, within any establishment in which such
employees are employed, between employees on
the basis of sex by paying wages to employees
in such establishment at a rate less than the
rate at which he pays wages to employees of
the opposite sex in such establishment for
equal work on jobs the performance of which
requires equal skill, effort, and responsibility,
and which are performed under similar working
conditions, except where such payment is made
pursuant to (i) a seniority system; (ii) a merit
system; (iii) a system which measures earnings
by quantity or quality of production; or (iv) a
differential based on any other factor other
than sex: Provided, T h a t an employer who is
paying a wage rate differential in violation of
this subsection shall not, in order to comply
with the provisions of this subsection, reduce
the wage rate of any employee.
(2) No labor organization, or its agents, representing employees of an employer having employees subject to any provisions of this section
shall cause or attempt to cause such an employer to discriminate against an employee in violation of paragraph (1) of this subsection.
(3) For purposes of administration and enforcement, any amounts owing to any employee
which have been withheld in violation of this
subsection shall be deemed to be unpaid minimum wages or unpaid overtime compensation
under this chapter.
(4) As used in this subsection, the term "labor
organization" means any organization of any
kind, or any agency or employee representation
committee or plan, in which employees participate and which exists for the purpose, in whole
or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of
pay, hours of employment, or conditions of
work.
(e) Employees of employers providing contract services to United States
(1) Notwithstanding t h e provisions of section
213 of this title (except subsections (a)(1) and
(f) thereof), every employer providing any contract services (other t h a n linen supply services)
under a contract with t h e United States or any
subcontract thereunder shall pay to each of his
employees whose rate of pay is not governed by
the Service Contract Act of 1965 (41 U.S.C.
351-357) or to whom subsection (a)(1) of this
section is not applicable, wages at rates not less
t h a n the rates provided for in subsection (b) of
this section.
(2) Notwithstanding the provisions of section
213 of this title (except subsections (a)(1) and
(f) thereof) and the provisions of the Service
Contract Act of 1965 [41 U.S.C. 351 et seq.]
every employer in an establishment providing
linen supply services to t h e United States under

a contract with the United States or any subcontract thereunder shall pay to each of his
employees in such establishment wages at rates
not less than those prescribed in subsection (b)
of this section, except that if more than 50 per
centum of the gross annual dollar volume of
sales made or business done by such establishment is derived from providing such linen
supply services under any such contracts or
subcontracts, such employer shall pay to each
of his employees in such establishment wages
at rates not less than those prescribed in subsection (a)(1) of this section.
(f) Employees in domestic service
Any employee—
(1) who in any workweek is employed in domestic service in a household shall be paid
wages at a rate not less t h a n the wage rate in
effect under subsection (b) of this section
unless such employee's compensation for
such service would not because of section
209(a)(6) of the Social Security Act [42 U.S.C.
409(a)(6)] constitute wages for the purposes
of title II of such Act [42 U.S.C. 401 et seq.l,
or
(2) who in any workweek—
(A) is employed in domestic service in one
or more households, and
(B) is so employed for more than 8 hours
in the aggregate,
shall be paid wages for such employment in
such workweek at a rate not less than the wage
rate in effect under subsection (b) of this section.
(June 25, 1938, ch. 676, § 6, 52 Stat. 1062; June
26, 1940, ch. 432, § 3(e), (f), 54 Stat. 616; Oct. 26,
1949, ch. 736, § 6, 63 Stat. 912; Aug. 12, 1955, ch.
867, § 3, 69 Stat. 711; Aug. 8, 1956, ch. 1035, § 2,
70 Stat. 1118; May 5, 1961, Pub. L. 87-30, § 5, 75
Stat. 67; June 10, 1963, Pub. L. 88-38, § 3, 77
Stat. 56; Sept. 23, 1966, Pub. L. 89-601, title III,
§§301-305, 80 Stat. 838, 839, 841; Apr. 8, 1974,
Pub. L. 93-259, §§ 2-4, 5(b), 7(b)(1), 88 Stat. 55,
56, 62; Nov. 1, 1977, Pub. L. 95-151, § 2(a)-(d)(2),
91 Stat. 1245, 1246; Nov. 17, 1989, Pub. L.
101-157, §§2, 4(b), 103 Stat. 938, 940; Dec. 19,
1989,
Pub.
L.
101-239,
title
X,
§ 10208(d)(2)(B)(i), 103 Stat. 2481.)
REFERENCES IN TEXT

The Fair Labor Standards Amendments of 1966, referred to in subsec. (b), is Pub. L. 89-601, Sept. 23,
1966, 80 Stat. 830. For complete classification of this
Act to the Code, see Short Title of 1966 Amendment
note set out under section 201 of this title and Tables.
The Education Amendments of 1972, referred to in
subsec. (b), is Pub. L. 92-318, June 23, 1972, 86 Stat.
235, as amended, Title IX of the Education Amendments of 1972 is classified principally to chapter 38
(§ 1681 et seq.) of Title 20, Education. For complete
classification of this Act to the Code, see Short Title
of 1972 Amendment note set out under section 1001 of
Title 20 and Tables.
The Fair Labor Standards Amendments of 1974, referred to in subsec. (b), is Pub. L. 93-259, Apr. 8, 1974,
88 Stat. 55. For complete classification of this Act to
the Code, see Short Title of 1974 Amendment note set
out under section 201 of this title and Tables.
The Fair Labor Standards Amendments of 1985, referred to in subsec. (c)(4), is Pub. L. 99-150, Nov. 13,
1985, 99 Stat. 787, which amended sections 203, 207,
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TITLE 4 2 - T H E PUBLIC HEALTH A N D WELFARE

Rights Act of 1964, title VI of which comprises this
subchapter.
SUBCHAPTER V I - E Q U A L EMPLOYMENT
OPPORTUNITIES
SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 1981a,
2000h, 11111 of this title; title 2 section 60Z; title 8 section 1324b; title 21 section 848; title 43 section 1863.
§ 2000e. Definitions

For the purposes of this subchapter—
(a) The term "person" includes one or more
individuals, governments, governmental agencies, political subdivisions, labor unions, partnerships, associations, corporations, legal representatives, mutual companies, joint-stock
companies, trusts, unincorporated organizations, trustees, trustees in cases under title 11,
or receivers.
(b) The term "employer" means a person
engaged in an industry affecting commerce
who has fifteen or more employees for each
working day in each of twenty or more calendar weeks in the current or preceding calendar year, and any agent of such a person, but
such term does not include (1) the United
States, a corporation wholly owned by the
Government of the United States, an Indian
tribe, or any department or agency of the District of Columbia subject by statute to procedures of the competitive service (as defined in
section 2102 of title 5), or (2) a bona fide private membership club (other than a labor organization) which is exempt from taxation
under section 501(c) of title 26, except that
during the first year after March 24, 1972,
persons having fewer than twenty-five employees (and their agents) shall not be considered employers.
(c) The term "employment agency" means
any person regularly undertaking with or
without compensation to procure employees
for an employer or to procure for employees
opportunities to work for an employer and includes an agent of such a person.
(d) The term "labor organization" means a
labor organization engaged in an industry affecting commerce, and any agent of such an
organization, and includes any organization
of any kind, any agency, or employee representation committee, group, association, or
plan so engaged in which employees participate and which exists for the purpose, in
whole or in part, of dealing with employers
concerning grievances, labor disputes, wages,
rates of pay, hours, or other terms or conditions of employment, and any conference,
general committee, joint or system board, or
joint council so engaged which is subordinate
to a national or international labor organization.
(e) A labor organization shall be deemed to
be engaged in an industry affecting commerce
if (1) it maintains or operates a hiring hall or
hiring office which procures employees for an
employer or procures for employees opportunities to work for an employer, or (2) the
number of its members (or, where it is a labor
organization composed of other labor organi-
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zations or their representatives, if the aggregate number of the members of such other
labor organization) is (A) twenty-five or more
during the first year after March 24, 1972, or
(B) fifteen or more thereafter, and such labor
organizationCD is the certified representative of employees under the provisions of the National Labor Relations Act, as amended [29
U.S.C. 151 et seq.3, or the Railway Labor
Act, as amended [45 U.S.C. 151 et seq.3;
(2) although not certified, is a national or
international labor organization or a local
labor organization recognized or acting as
the representative of employees of an employer or employers engaged in an industry
affecting commerce; or
(3) has chartered a local labor organization or subsidiary body which is representing or actively seeking to represent employees of employers within the meaning of
paragraph (1) or (2); or
(4) has been chartered by a labor organization representing or actively seeking to
represent employees within the meaning of
paragraph (1) or (2) as the local or subordinate body through which such employees
may enjoy membership or become affiliated
with such labor organization; or
(5) is a conference, general committee,
joint or system board, or joint council subordinate to a national or international labor
organization, which includes a labor organization engaged in an industry affecting
commerce within the meaning of any of the
preceding paragraphs of this subsection.
(f) The term "employee" means an individual employed by an employer, except t h a t the
term "employee" shall not include any person
elected to public office in any State or political subdivision of any State by the qualified
voters thereof, or any person chosen by such
officer to be on such officer's personal staff,
or an appointee on the policy making leve] or
an immediate adviser with respect to the exercise of the constitutional or legal powers of
the office. The exemption set forth in the
preceding sentence shall not include employees subject to the civil service laws of a .State
government, governmental agency or political
subdivision. With respect to employment in a
foreign country, such term includes an individual who is a citizen of the United States.
(g) The term "commerce" means trade, traffic, commerce, transportation, transmission,
or communication among the several States;
or between a State and any place outside
thereof; or within the District of Columbia,
or a possession of the United States; or between points in the same State but through a
point outside thereof.
(h) The term "industry affecting commerce" means any activity, business, or industry in commerce or in which a labor dispute
would hinder or obstruct commerce or the
free flow of commerce and includes any activity or industry "affecting commerce" within
the meaning of the Labor-Management Reporting and Disclosure Act of 1959 [29 U.S.C.
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T I T L E 42—THE P U B L I C HEALTH A N D W E L F A R E
AMENDMENTS

1993—Subsec. (f)(1). Pub. L. 103-82 substituted "Corporation" for "ACTION Agency" in introductory provisions.
1989—Subsec. (a). Pub. L. 101-204 inserted "(including the VISTA Literacy Corps which shall be evaluated as a separate program at least once every 3 years)"
after "this chapter" in first sentence.
1986—Subsec. (a). Pub. L. 99-551, § 8(a), amended
subsec. (a) generally. Prior to amendment, subsec. (a)
read as follows: "The Director shall biennially measure and evaluate the impact of all programs authorized by this chapter, their effectiveness in achieving
stated goals in general, and in relation to their cost,
their impact on related programs, and their structure
and mechanisms for delivery of services. Evaluations
shall be conducted by persons not immediately involved in the administration of the program or any
project of such program being evaluated. Such evaluation shall also measure and evaluate compliance with
the equitable distribution requirement of section 5054
of this title."
Subsecs. (f), (g). Pub. L. 99-551, § 8(b), added subsec.
(f) and redesignated former subsec. (f) as (g).
1984—Subsec. (a). Pub. L. 98-288 substituted "biennially" for "periodically" in first sentence, and substituted "or any project of such program being evaluated.
Such evaluation shall also measure and evaluate compliance with the equitable distribution requirement of
section 5054 of this title" for "or project evaluated".
CHANGE OF NAME

Committee on Education and Labor of House of
Representatives changed to Committee on Economic
and Educational Opportunities of House of Representatives by House Resolution No. 6, One Hundred
Fourth Congress, Jan. 4, 1995.
EFFECTIVE DATE OF 1993

AMENDMENT

Amendment by Pub. L. 103-82 effective Apr. 4, 1994,
see section 406(b) of Pub. L. 103-82, set out as a note
under section 8332 of Title 5, Government Organization and Employees.
EFFECTIVE DATE OF 1986

AMENDMENT

Amendment by Pub. L. 99-551 effective Oct. 1, 1986,
except as otherwise provided, see section 11 of Pub. L.
99-551, set out as an Effective Date note under section
4950 of this title.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 5084 of this
title.
§ 5057. Nondiscrimination provisions
(a) In general
(1) Basis

An individual with responsibility for the operation of a program that receives assistance
under this chapter shall not discriminate
against a participant in, or member of the
staff of, such program on the basis of race,
color, national origin, sex, age, or political affiliation of such participant or member, or on
the basis of disability, if the participant or
member is a qualified individual with a disability.
(2) Definition
As used in paragraph (1), the term "qualified individual with a disability" has the
meaning given the term in section 12111(0) of
this title.
(b) Federal financial assistance

Any assistance provided under this chapter
shall constitute Federal financial assistance for
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purposes of title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d et seq.), title IX of the
Education Amendments of 1972 (20 U.S.C. 1681
et seq.), section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 794), and the Age Discrimination Act of 1975 (42 U.S.C. 6101 et seq.).
(c) Religious discrimination
(1) In general

Except as provided in paragraph (2), an individual with responsibility for the operation
of a program that receives assistance under
this chapter shall not discriminate on the
basis of religion against a participant in such
program or a member of the staff of such
program who is paid with funds received
under this chapter.
(2) Exception

Paragraph (1) shall not apply to the employment, with assistance provided under this
chapter, of any member of the staff, of a program that receives assistance under this chapter, who was employed with the organization
operating the program on the date the grant
under this chapter was awarded.
(d) Rules and regulations

The Director shall promulgate rules and regulations to provide for the enforcement of this
section that shall include provisions for summary suspension of assistance for not more than
30 days, on an emergency basis, until notice and
an opportunity to be heard can be provided.
(Pub. L. 93-113, title IV, § 417, Oct. 1, 1973, 87
Stat. 413; Pub. L. 96-143, § 12, Dec. 13, 1979, 93
Stat. 1079; Pub. L. 97-35, title VI, § 608(f)(3),
Aug. 13, 1981, 95 Stat. 488; Pub. L. 98-288,
§ 30(a), May 21, 1984, 98 Stat. 197; Pub. L.
103-82, title III, § 367, Sept. 21, 1993, 107 Stat.
908.)
REFERENCES IN TEXT

The Civil Rights Act of 1964, referred to in subsec.
(b), is Pub. L. 88-352, July 2, 1964, 78 Stat. 241, as
amended. Title VI of the Act is classified generally to
subchapter V (§ 2000d et seq.) of chapter 21 of this
title. For complete classification of this Act to the
Code, see Short Title note set out under section 2000a
of this title and Tables.
The Education Amendments of 1972, referred to in
subsec. (b), is Pub. L. 92-318, June 23, 1972, 86 Stat.
235, as amended. Title IX of the Act is classified principally to chapter 38 (§ 1681 et seq.) of Title 20, Education. For complete classification of this Act to the
Code, see Short Title of 1972 Amendment note set out
under section 1001 of Title 20 and Tables.
The Age Discrimination Act of 1975, referred to in
subsec. (b), is title III of Pub. L. 94-135, Nov. 28, 1975,
78 Stat. 728, as amended, which is classified generally
to chapter 76 (§ 6101 et seq.) of this title. For complete
classification of this Act lo the Code, see Short Title
note set out under section 6101 of this title and
Tables.
AMENDMENTS

1993—Pub. L. 103-82 amended section generally, substituting present provisions for former provisions relating to nondiscrimination, which set forth: in subsec.
(a), general rule; in subsec. (b), special rule against sex
discrimination; and in subsec. (c), applicability of nondiscrimination authorities of certain statutes and requirement for regulations.

ADDENDUM #9

23 CFR Ch. I (4-1-01 Edition)

§230.113

a Federal-aid highway contractor or trainee must be concurrently employed
subcontractor need not be formally ap- on a federally aided highway construcproved by the State highway agency or tion project subject to tie Special
the FHWA division Administrator. Traimng Provisions attached to this
Such programs, including their min- directive. Reimbursement for offsite
imum wage provisions, are acceptable training may only be made to the confor use. provided they are administered tractor where he does one or more of
In a manner reasonably calculated to the following: Contributes to the cost
meet the equal employment oppor- of the training, provides the instructunity obligations of the contractor.
tion to the trainee, or pays the train(2) Other training programs approved ee's wages during the offsite training
by the U.S. Department of Labor as of period;
the date of proposed use by a Federal(3) A State highway agency may
aid highway contractor or subcon- modify the special provisions to specify
tractor are also acceptable for use the numbers to be trained in specific
without the formal approval of the job classifications:
State highway agency or the division
(4) A State highway agency can
Administrator provided:
specify training standards provided any
(i) The U.S. Department of Labor has prospective bidder can use them, the
clearly approved the program aspects training standards are made known in
relating to equal employment oppor- the advertised specifications, and such
tunity and the payment of trainee standards are found acceptable by
wage rates in lieu of prevailing wage FHWA.
rates.
(11) They are reasonably calculated to (40 FR 28053. July 3. 1976: 40 FR 57358. Dec. 9.
qualify the average trainees for jour- 1975. as amended at 41 FR 3080. Jan. 21. 1976)
neyman status in the classification {230.113 Implementation
of
supconcerned by the end of the training
portive services.
period.
(a) The State highway agency shall
(ill) They are administered in a manestablish
procedures, subject to the
ner calculated to meet the equal employment obligations of the contrac- availability of funds under 23 U.S.C.
140(b), for the provision of supportive
tors.
(g) The State highway agencies have services in support of training prothe option of permitting Federal-aid grams approved under this directive.
highway construction contractors to Funds made available to implement
bid on training to be given under this this paragraph shall not be used to fidirective. The following procedures are nance the training of State highway
to be utilized by those State highway agency employees or to provide servagencies that elect to provide a bid ices in support of such traimng. State
highway agencies are not required to
item for training:
(1) The number of training positions match funds allocated to them under
shall continue to be specified in the this section.
(b) In determining the types of supSpecial Training Provisions. Furthermore, this number should be converted portive services to be provided which
into an estimated number of hours of will increase the effectiveness of aptraining which is to be used in arriving proved training programs. State highat the total bid price for the training way agencies shall give preference to
item. Increases and decreases from the the following types of services in the
estimated amounts would be handled order listed:
(1) Services related to recruiting,
as overruns or underruns;
(2) A section concerning the method counseling, transportation, physical
of payment should be included in the examinations, remedial traimng. with
Special Training Provisions. Some off- special emphasis upon increasing trainsite training is permissible as long as ing opportunities for members of mithe training is an integral part of an nority groups and women:
(2) Services in connection with the
approved training program and does
not comprise a substantial part of the administration of on-the-job traimng
overall training. Furthermore, the programs being sponsored by individual
38
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Federal Highway Administration, DOT
or groups of contractors and/or minority groups and women's groups;
(3) Services designed to develop the
capabilities of prospective trainees for
undertaking on-the-job training;
(4) Services in connection with providing a continuation of training during periods of seasonal shutdown;
(5) Followup services to ascertain
outcome of training being provided.
(c) State highway agencies which desire to provide or obtain supportive
services other than those listed above
shall submit their proposals to the
Federal Highway Administration for
approval. The proposal, together with
recommendations of the division and
regional offices shall be submitted to
the Administrator for appropriate action.
(d) When the State highway agency
provides supportive services by contract, formal advertising is not required by the FHWA, however, the
State highway agency shall solicit proposals from such qualified sources as
will assure the competitive nature of
the procurement. The evaluation of
proposals by the State highway agency
must include consideration of the proposer's ability to effect a productive
relationship with contractors, unions
(if appropriate), minority and women
groups, minority and women trainees,
and other persons or organizations
whose cooperation and assistance will
contribute to the successftd performance of the contract work.
(e) In the selection of contractors to
provide supportive services. State highway agencies shall make conscientious
efforts to search out and utilize the
services of qualified minority or
women organizations, or minority or
women business enterprises.
(f) As a minimum, State highway
agency contracts to obtain supportive
services shall include the following
provisions:
(1) A statement that a primary purpose of the supportive services is to increase the effectiveness of approved onthe-job training programs, particularly
their effectiveness in providing meaningful training opportunities for minorities, women, and the disadvantaged
on Federal-aid highway projects;
(2) A clear and complete statement of
the services to be provided under the

contract* such as services to construction contractors, subcontractors, and
trainees, for recruiting, counseling, remedial educational training, assistance
in the acquisition of tools, special
equipment and transportation, followup procedures, etc.;
(3) The nondiscrimination provisions
required by Title VI of the Civil Bights
Act of 1964 as set forth in FHWA Form
FR-1273, and a statement of nondiscrimination in employment because
of race, color, religion, national origin
or sex;
(4) The establishment of a definite
perriod of contract performance together with, if appropriate, a schedule
stating when specific supportive services sire to be provided;
(5) Reporting requirements pursuant
to which the State highway agency
will receive monthly or quarterly reports containing sufficient statistical
data and narrative content to enable
evaluation of both progress and problems;
(6) A requirement that the contractor
keep track of trainees receiving training on Federal-aid highway construction projects for up to 6 months during
periods when their training is interrupted. Such contracts shall also require the contractor to conduct a 6
month followup review of the employment status of each graduate who completes an on-the-job training program
on a Federal-aid highway construction
project subsequent to the effective date
of the contract for supportive services.
(7) The basis of payment;
(8) An estimated schedule for expenditures;
(9) The right of access to contractor
and subcontractor records and the
right to audit shall be granted to authorize State highway agency and
FHWA officials;
(10) Noncoiiu&ion certification;
(11) A requirement that the contractor provide all information necessary to support progress payments if
such are provided for in the contract:
02) A termination clause.
(g) The State highway agency is to
furnish copies of the reports received
under paragraph (b)(5) of this section,
to the division office.
[40 FR 28053. July 3. 1975. as amended at 41
FR3060. Jan. 21.1976]
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§60-1.34
subcontractor or bidder is willing to
correct the violations and/or deficiencies, and (2) if OFCCP or its representative determines that settlement
(rather than referral for consideration
of formal enforcement) is appropriate,
a written agreement shall be required.
The agreement shall provide for such
remedial action as may be necessary to
correct the violations and/or deficiencies noted, including, where appropriate (but not necessarily limited to),
remedies such as back pay and retroactive seniority.
(b) The term "conciliation agreement" does not include * 'letters of
commitment*' which are appropriate
for resolving minor technical deficiencies.
(E.O. 11246 (30 FR 12319) as amended by E.O.
11375 and 12086)
[44 FR 77002. Dec. 28, 1979]
§60-1.34 Violation of a conciliation
agreement or letter of commitment.
(a) When a conciliation agreement
has been violated, the following procedures are applicable:
(1) A written notice shall be sent to
the contractor setting forth the violations alleged and summarizing the supporting evidence. The contractor shall
have 15 days from receipt of the notice
to respond, except in those cases in
which such a delay would result in irreparable injury to the employment
rights of affected employees or applicants.
(2) During the 15-day period the contractor may demonstrate in writing
that it has not violated its commitments.
(3) If the contractor is unable to demonstrate that it has not violated its
commitments, or if the complaint alleges irreparable injury, enforcement
proceedings may be intitiated immediately without issuing a show cause
notice or proceeding through any other
requirement contained in this chapter.
(4) In any proceeding involving an alleged violation of a conciliation agreement OFCCP may seek enforcement of
the agreement itself and shall not be
required to present proof of the underlying violations resolved by the agreement.
(b) If the contractor has violated a
letter of commitment, the matter shall

be handled, where appropriate, pursuant to 41 CFR 60-2.2(0 or 60-4.8. The
violation may be corrected through a
conciliation agreement, or an enforcement proceeding may be initiated.
(E.O. 11246 (30 FR 12319) as amended by EO
11375 and 12086)
[44 FR 77002. Dec. 28. 1379. as amended at 62
FR 44192. Aug. 19. 1997]

Subpart C—Ancillary Matters
560-L40 Affirmative action compliance programs.
(a) Requirements of programs. Each
contractor who has 50 or more employees and (1) has a contract of 550,000 or
more; or (2) has Government bills of
lading which in any 12-month period,
total or can reasonably be expected to
total $50,000 or more: or (3) serves as a
depository of Government funds in any
amount; or (4) is a financial institution
which is an issuing and paying agent
for U.S. savings bonds and savings
notes in any amount, shall develop a
written affirmitive action compliance
program for each of its establishments.
Each contractor and subcontractor
shall require each subcontractor who
has 50 or more employees and (i) has a
subcontract of $50,000 or more; or (ii)
has Government bills of lading which
in any 12-month period, total or can
reasonably be expected to total $50,000
or more; or (lii) serves as a depository
of Government funds in any amount: or
(IV) is a financial institution which is
an issuing and paying agent for U.S.
savings bonds and savings notes in any
amount, to develop a written affirmative action compliance program for
each of its establishments. A necessary
prerequisite to the development of a
satisfactory affirmative action program is the identification and analysis
of problem areas inherent in minority
employment and an evaluation of opportunities for utilization of minority
group personnel. The contractors program shall provide in detail for specific
steps to guarantee equal employment
opportunity keyed to the problems and
needs of members of minority groups,
including, when there are deficiencies.
the development of specific goals and
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time tables for the prompt achievement of full and equal employment opportunity Each contractor shall include in its affirmative action compliance program a table of job classifications This table should include but
need not be limited to job titles, principal duties (and auxiliary duties, if
any), rates of pay, and where more
than one rate of pay applied (because of
length of time in the job or other factors), the applicable rates. The affirmative action compliance program shall
be signed by an executive official of the
contractor.
(b) Utilization evaluation. The evaluation of utilization of minority group
personnel shall include the following:
(1) An analysis of minority group representation in all job categories.
(2) An analysis of hiring practices for
the past year, including recruitment
sources and testing, to determine
whether equal employment opportunity is being afforded in all job categories.
(3) An analysis of upgrading, transfer
and promotion for the past year to determine whether equal employment opportunity is being afforded.
(c) Maintenance of programs. Within
120 days from the commencement of
the contract, each contractor shall
maintain a copy of separate affirmative action compliance programs for
each establishment, including evaluations of utilization of minority group
personnel and the job classification tables, at each local office responsible for
the personnel matters of such establishment. An affirmative action compliance program shall be part of the
manpower and training plans for each
new establishment and shall be developed and made available prior to the
staffing of such establishment A report of the results of such program
shall be compiled annually and the program shall be updated at that time.
This information shall be made available to representatives of the Deputy
Assistant Secretary upon request and
the contractor's affirmative action program and the result it produces shall
be evaluated as part of compliance review activities
[43 FR 49240, Oct 20. 1978 43 FR 51400. Nov 3
1978, as amended at 62 FR 66971. Dec 22. 1997]

§60-1.42

960-1.41 Solicitations or advertisements for employees.
In solicitations or advertisements for
employees placed by or on behalf of a
prime contractor or subcontractor, the
requirements of paragraph (2) of the
equal opportunity clause shall be satisfied whenever the prime contractor or
subcontractor complies with any of the
following*
(a) States expressly in the solicitations or advertising that all qualified
applicants will receive consideration
for employment without regard to
race, color, religion, sex, or national
origin;
(b) Uses display or other advertising,
and the advertising includes an appropriate insignia prescribed by the Deputy Assistant Secretary. The use of the
Irvrtgr^fl. ia considered subject to the
provisions of 18 U.S.C. 701;
(c) Uses a single advertisement, and
the advertisement is grouped with
other advertisements under a caption
which clearly states that all employers
In the gnrop assure all qualified applicants equal consideration for employment without regard to race, color, religion, sex, or national origin;
(d) Uses a single advertisement in
which appears in clearly distinguishable type the phrase "an equal opportunity employer."
[43 FR '19240 Oct 20. 1978 as amended at 62
FR 68971. Dec. 22. 1997]

$M-L42 Notices to be posted.
(a) Unless alternative notices are prescribed by the Deputy Assistant Secretary, the notices which contractors
are required to post by paragraphs (1)
and (3) of the equal opportunity clause
in §«M4 will contain the following
language and be provided by the contracting or administering agencies:
EQUAL EMPLOYMENT OPPORTUNITY IS THE
LAW—DISCRIMINATION IS PROHIBITED BY THE
CIVIL RIGHTS ACT OF 1964 AND BY EXECUTIVE
ORDER No 11246

Title VII of the Civil Rights Act of 1964— Ad
mmutered by
THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Prohibits discrimination because of Race
Color Religion. Sex. or National Origin by
Employers wit* 15 or more employees bv
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Federal Communications Commission

actually aired, the rates charged, and purposes of this rule, a religious broadcaster is a licensee which is, or is closethe classes of time purchased.
0>) 'When free time Is provided for use ly affiliated with, a church, synagogue,
by or on behalf of candidates, a record or other religious entity, including a
of the free time provided shall be subsidiary of such an entity.
(b) General EEO program requirements.
placed in the political file.
(c) All records required by this para- Each broadcast station shall establish,
graph shall be placed in the political maintain, and carry out a positive confile as soon as possible and shall be re- tinuing program of specific practices
tained for a period of two years. As designed to ensure equal opportunity
soon as possible means immediately and nondiscrimination in every aspect
of station employment policy and pracabsent unusual circumstances.
tice. Under the terms of its program, a
(57 FR 210, Jan. 3,1992]
station shall:
(1) Define the responsibility of each
173.1944 Reasonable access.
level of management to ensure vig(a) Section 312(a)(7) of the Commu- orous enforcement of its policy of equal
nications Act provides that the Com- opportunity, and establish a procedure
mission may revoke any station license to review and control managerial and
or construction permit for willful or re- supervisory performance;
peated failure to allow reasonable ac(2) Inform its employees and recogcess to, or to permit purchase of, rea- nized employee organizations of the
sonable amounts of time for the use of equal employment opportunity policy
a broadcasting station by a legally and program and enlist their cooperaqualified candidate for Federal elective tion;
office on behalf of his candidacy.
(5) Communicate its equal employ(b) Weekend access. For purposes of ment opportunity policy and program
providing reasonable access, a licensee and its employment needs to sources of
shall make its facilities available for qualified applicants without regard to
use by federal candidates on the week- race, color, religion, national origin, or
end before the election if the licensee sex, and solicit their recruitment ashas provided similar access to commer- sistance on a continuing basis;
cial advertisers during the year pre(4) Conduct a continuing program to
ceding the relevant election period. Li- exclude all unlawful forms of prejudice
censees shall not discriminate between or discrimination based upon race,
candidates with regard to weekend ac- color, religion, national origin, or sex
cess.
from its personnel policies and practices and working conditions; and
[57 FR 210, Jan. 3. 1992]
(5) Conduct a continuing review of
{73.2080 Equal employment opportu- job structure and employment pracnities (EEO role).
tices and adopt positive recruitment,
(a) General EEO Policy. Equal oppor- job design, and other measures needed
tunity in employment shall be afforded to ensure genuine equality of opporby all licensees or permittees of com- tunity to participate fully in all orgamercially or noncommercially oper- nizational units, occupations, and levated AM, PM, TV, Class A TV, or inter- els of responsibility.
national broadcast stations (as defined
(c) Specific EEO program requirements.
in this part) to all qualified persons, Under the terms of its program, a staand no person shall be discriminated tion employment unit must:
against in employment by such sta(1) Recruit for every job vacancy in
tions because of race, color, religion, its operation. A job filled by an international origin, or sex. Religious radio nal promotion is not considered a vabroadcasters may establish religious cancy for which recruitment is necbelief or affiliation as a job qualifica- essary. Religious radio broadcasters
tion for all station employees. How- who establish religious affiliation as a
ever, they cannot discriminate on the qualification for a job position are not
basis of race, color, national origin or required to comply with these recruitgender from among those who share ment requirements with respect to
their religious affiliation or belief. For that job position or positions, but will
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actually aired, the rates charged, and
the classes of time purchased.
(b) When free time is provided for use
by or on behalf of candidates, a record
of the free time provided shall be
placed in the political file.
(c) All records required by this paragraph shall be placed in the political
file as soon as possible and shall be retained for a period of two years. As
soon as possible means immediately
absent unusual circumstances.
[57 FR 210. Jan. 3.1092]
173.1944 Reasonable access.
(a) Section 312(a)(7) of the Communications Act provides that the Commission may revoke any station license
or construction permit for willful or repeated failure to allow reasonable access to, or to permit purchase of, reasonable amounts of time for the use of
a broadcasting station by a legally
qualified candidate for Federal elective
office on behalf of his candidacy.
(b) Weekend access. For purposes of
providing reasonable access, a licensee
shall make its facilities available for
use by federal candidates on the weekend before the election if the licensee
has provided similar access to commercial advertisers during the year preceding the relevant election period. Licensees shall not discriminate between
candidates with regard to weekend access.
[57 FR 210. Jan. 3.1992]
173.2080 Equal employment opportunities (EEO rale).
(a) General EEO Policy. Equal opportunity in employment shall be afforded
by all licensees or permittees of commercially or noncommerciaily operated AM. FM. TV. Class A TV. or international broadcast stations (as defined
In this part) to all qualified persons,
and no person shall be discriminated
against in employment by such stations because of race, color, religion,
national origin, or sex. Religious radio
broadcasters may establish religious
belief or affiliation as a job qualification for all station employees. However, they cannot discriminate on the
basis of race, color, national origin or
gender from among those who share
their religious affiliation or belief. For

purposes of this rule, a religious broadcaster is a licensee which is, or Is closely affiliated with, a church, synagogue,
or other religious entity. Including a
subsidiary of such an entity.
(b) General EEO program requirements.
Each broadcast station shall establish,
maintain, and carry out a positive continuing program of specific practices
designed to ensure equal opportunity
and nondiscrimination in every aspect
of station employment policy and practice. Under the terms of Its program, a
station shall:
(1) Define the responsibility of each
level of management to ensure vigorous enforcement of its policy of equal
opportunity, and establish a procedure
to review and control managerial and
supervisory performance;
CD Inform its employees and recognized employee organisations of the
equal employment opportunity policy
and program and enlist their cooperation:
(J) Communicate its equal employment opportunity policy and program
and its employment needs to sources of
qualified applicants without regard to
race, color, religion, national origin, or
sex, and solicit their recruitment assistance on a continuing basis;
(4) Conduct a continuing program to
exclude all unlawful forms of prejudice
or discrimination based upon race,
color, religion, national origin, or sex
from its personnel policies and practices and working conditions; and
(5) Conduct a continuing review of
job structure and employment practices suad adopt positive recruitment.
job design, and other measures needed
to ensure genuine equality of opportunity to participate fully in all organizational units, occupations, and levels of responsibility.
(c) Specific EEO program requirements.
Under the terms of its program, a station employment unit must:
(1) Recruit for every job vacancy in
its operation. A job filled by an internal promotion is not considered a vacancy for which recruitment is necessary. Religious radio broadcasters
who establish religious affiliation as a
qualification for a job position are not
required to comply with these recruitment requirements with respect to
that job position or positions, but will
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be expected to make reasonable, good
faith efforts to recruit applicants who
are qualified based on their religious
affiliation. Nothing in this section
shall be interpreted to require a broadcaster to grant preferential treatment
to any individual or group based on
race, color, national origin, religion, or
gender.
(1) A station employment unit shall
use recruitment sources for each vacancy sufficient in its reasonable, good
faith judgment to widely disseminate
information concerning the vacancy.
(11) In addition to such recruitment
sources, a station employment unit
shall provide notification of each vacancy to any organization that distributes information about employment
opportunities to Job seekers or refers
Job seekers to employers, upon request
by such organization. To be entitled to
notice of vacancies, the requesting organization must provide the station
employment unit with its name, mailing address, e-mail address (if applicable), telephone number, and contact
person, and identify the category or
categories of vacancies of which it requests notice. (An organization may request notice of all vacancies).
(2) Engage In at least four (if the station employment unit has more than
ten full-time employees) or two (if It
has five to ten full-time employees) of
the following initiatives during each
two-year period preceding the filing of
a Statement of Compliance pursuant to
subsection (g) hereof:
(I) Participation in at least four job
fairs by station personnel who have
substantial responsibility in the making of hiring decisions;
(II) Hosting of at least one job fair,
(ill) Co-sponsoring at least one job
fair with organizations in the business
and professional community whose
membership includes substantial participation of women and minorities;
(iv) Participation in at least four
events sponsored by organizations representing groups present in the community interested in broadcast employment issues, including conventions, career days, workshops, and
similar activities;
(v) Establishment of an internship
program designed to assist members of

the community to acquire skills needed for broadcast employment;
(vi) Participation in job banks, internet programs, and other programs designed to promote outreach generally
(i.e., that are not primarily directed to
providing notification of specific job
vacancies);
(vil) Participation in scholarship programs designed to assist students interested in pursuing a career in broadcasting;
(viii) Establishment of training programs designed to enable station personnel to acquire skills that could
qualify them for higher level positions:
(ii) Establishment of a mentoring
program for station personnel;
(z) Participation in at least four
events or programs sponsored by educational institutions relating to career
opportunities in broadcasting;
(xi) Sponsorship of at least two
events In the community designed to
inform and educate members of the
public as to employment opportunities
in broadcasting:
(zii) Listing of each upper-level category opening in a job bank or newsletter of media trade groups whose
membership includes substantial participation of women and minorities;
(rLii) Participation in other activities designed by the station employment unit reasonably calculated to further the goal of disseminating information as to employment opportunities in
broadcasting to job candidates who
might otherwise be unaware of such opportunities.
(3) Analyze its recruitment program
on an ongoing basis to ensure that it is
effective in achieving broad outreach
to potential applicants, and address
any problems found as a result of its
analysis.
(4) Periodically analyze measures
taken to:
(i) Disseminate the station's equal
employment opportunity program to
job applicants and employees:
(ii) Review seniority practices to ensure that such practices are nondiscriminatory;
(iii) Examine rates of pay and fringe
benefits for employees having the same
duties, and eliminate any inequities
based upon race, national origm. color,
religion, or sex discrimination;
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(iv) Utilize media for recruitment
purposes in a manner that will contain
no indication, either explicit or implicit, of a preference for one race, national origin, color, religion or sex over
another,
(v) Ensure that promotions to positions of greater responsibility are made
in a nondiscriminatory manner,
(vi) Where union agreements exist.
cooperate with the union or unions in
the development of programs to assure
all persons equal opportunity for employment, irrespective of race, national origin, color, religion, or sex,
and include an effective nondiscrimination clause in new or renegotiated
union agreements; and
(vii) Avoid the use of selection techniques or tests that have the effect of
discriminating against any person
based on race, national origin, color,
religion, or sex.
(5) Retain records to document that
It has satisfied the requirements of
paragraphs (c) (1) and (2) of this section. Such records, which may be maintained in an electronic format, shall be
retained until after grant of the renewal application for the term during
which the vacancy was filled or the initiative occurred. Such records need not
be submitted to the FCC unless specifically requested. The following records
shall be maintained:
(I) Listings of all full-time 30b vacancies filled by the station employment
unit, identified by job title:
(II) For each such vacancy, the recruitment sources utilized to fill the
vacancy (including, if applicable, organizations entitled to notification pursuant to paragraph (c)UXii) of this section, which should be separately identified), identified by name, address, contact person and telephone number,
(ill) Dated copies of all advertisements, bulletins, letters, faxes, emails, or other communications announcing vacancies;
(iv) Documentation necessary to
demonstrate performance of the initiatives required by paragraph <cx2) of
this section, if applicable, including
sufficient information to fully disclose
the nature of the initiative and the
scope of the station's participation, including the station personnel involved:

(v) The total number of interviewees
for each vacancy and the referral
source for each interviewee; and
(vi) The date each vacancy was filled
and the recruitment source that referred the hiree.
(O Annually, on the anniversary of
the date a station is due to file its renewal application, the station shall
place in its public file, maintained pursuant to §73.3526 or {73.3527, and on its
web site, if it has one. an EEO public
file report containing the following information:
(I) A list of all full-time vacancies
filled by the station's employment unit
during the preceding year, identified by
Job title:
(II) For each such vacancy, the recruitment sourceis) utilized to fill the
vacancy (including, if applicable, organizations entitled to notification pursuant to paragraph (cMlXil) of this section, which should be separately identified), identified by name, address, contact person and telephone number.
(ill) The recruitment source that referred the hiree for each full-time vacancy during the preceding year.
(Iv) Data reflecting the total number
of persons interviewed for full-time vacancies during the preceding year and
the total number of interviewees referred by each recruitment source utilized in connection with such vacancies: and
(v> A list and brief description of initiatives undertaken pursuant to paragraph <cX2) of this section during the
preceding year, if applicable.
(7) Stations shall substantially comply with paragraph <cXlXi) of this section in connection with hires for parttime positions. The provisions of paragraph ( o are not otherwise applicable
to hires for part-time positions.
(d) Alternative recruitment requirements. A station employment unit may
elect not to utilize the provisions of
paragraph fcXIXii) < notification to
community groups) and (c)(2) (menu
options) of this section, provided that
it complies with the following requirement*:
<1) The station employment unit
«Mii maintain records as required by
paragraph <cx5Xi) through (iii) of this
secuon and shall maintain, in lieu of
the records required by paragraph
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(cX5)(iv) through (vi) of this section,
data reflecting the recruitment source,
gender, and racial and/or ethnic status
of applicants for each full-time Job vacancy filled by the station employment
unit;
(2) The station employment unit
shall include in the annual EEO public
file report required by paragraph (cX6)
of this section the information specified in paragraph (cXSXD and (ii) and.
in lieu of the information required by
paragraph (cX6)(iii) through (v), data
reflecting, for each recruitment source
utilized for any full-time vacancy during the preceding year, the total number of- applicants generated by that
source, the number of applicants who
were female, and the number of applicants who were minority, identified by
the applicable racial and/or ethnic
group with which each applicant is associated.
(3) Station employment units electing to proceed under this paragraph
shall otherwise comply with the requirements specified in paragraph (c)
of this section.
(e) Election procedures. Within fortyfive days of the effective date of this
section, each station employment unit
shall elect whether it wishes to utilize
the recruitment procedures specified in
paragraph (c) of this section or the alternate recruitment procedures specified in paragraph (d) of this section and
shall file with the Commission a statement indicating the election which
shall also be placed in the station! s)
public inspection file maintained pursuant to S 73.3526 or {73.3527. An applicant for a new station or for the transfer or assignment of an existing license
filed on FCC Form 314 or 315 shall state
its election on FCC Form 396-A submitted with the application. A station
employment unit may change its election every two years at the time of the
filing of the Statement of Compliance
referenced in paragraph (iXD of this
section, or at the time of the filing of
its renewal application. If the station
employment unit wishes to change its
election, it shall so state in its Statement of Compliance or FCC Form 396
accompanying the renewal application.
(f) Mid-term review for broadcast stations. The Commission will conduct a
mid-term review of the employment

practices of each broadcast television
station and each radio station that u
part of an employment unit of more,
than ten full-time employees four'
years following the station's most recent license expiration date as specified in {73.1020. Each such licensee U
required to file with the Commission
the station's EEO public file report, as
described in paragraphs (cX6) or (d*2)
of this section, along with the relevant
Statement of Compliance (Form 397),
as described in paragraph (1X1) of this
section, four months before the date
specified in the previous sentence. The
EEO public file report should cover the
station's activities during the 12month period prior to its submission.
(g) Small station exemption. The provisions of paragraphs (b), (c), (d), (e), and
(f) of this section shall not apply to
station employment units that have
fewer than five full-time employees.
(h) Definitions. For the purposes of
this section:
(1) A full-time employee is a permanent employee whose regular work
schedule is 30 hours per week or more.
A part-time employee is a permanent
employee whose regular work schedule
is less than 30 hours per week.
(2) A station employment unit is s
station or a group of commonly owned
stations in the same market that share
at least one employee.
(i) Enforcement The following provisions apply to employment activity
concerning full-time positions at each
broadcast station employment unit
f defined in this part) employing five or
more persons in full-time positions, except where noted.
(1) Each broadcast station shall file
with the Commission a Statement of
Compliance (FCC Form 397) stating
whether the station has complied with
the outreach provisions of this section
during the two-year period prior to the
date the station files the Statement.
Before filing the Statement, stations
shall review their recruitment activity
during the two-year penod along with
requirements of this section and determine whether they have been in compliance with of this section during the
relevant penod. The Statement of
Compliance shall also report any
change in the station s recruitment
election pursuant to paragraph (e) of
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this section. All broadcast stations, including those that are part of an employment unit with fewer than five
full-time employees, shall file a Broadcast Equal Employment Opportunity
Program Report (Form 396) with their
renewal application. As with Form 397.
stations shall indicate on Form 396
whether they have complied with of
this section. In addition, stations shall
provide a narrative statement demonstrating how their recruitment efforts achieved broad and inclusive outreach during the two years prior to filing the Form 396. Stations should also
include in Form 396 any change in recruitment election pursuant to paragraph (e) of this section. If the station
believes it was not or may not have
been in compliance, it shall submit an
appropriate explanation on Form 396 or
397. as applicable. The Statement of
Compliance (Form 397) is filed every
second, fourth and sixth year of the license term, on the anniversary of the
date the station is due to file its application for renewal of license. Form 396
is filed on the date the station is due to
file its application for renewal of license. If a broadcast licensee acquires
a station pursuant to FCC Form 314 or
FCC Form 315 during the period that is
to form the basis for the Statement of
Compliance or Form 396. its Statement
should be based on the licensee's EEO
recruitment activity during the period
starting with the date it acquired the
station. Stations are required to maintain a copy of their Statement of Compliance and Form 396 in the station s
public file in accordance with the provisions of H73.3526 and 73.3527.
(2) On the date a station is due to file
for renewal of license, as part of Form
396, it shall file with the Commission
an EEO public file report concerning
recruitment activity during the 12month period preceding the filing date
The required contents of the public file
report are described in paragraphs
(c)(6) or (d)(2) of this section. On the
date each television station or radio
station which is part of an employment
unit with more than ten full-time employees files its Statement of Compliance (Form 397) at the mid-term point
of its license term, the station shall
file, together with Form 397. an EEO
public file report concerning recruit-

ment activity during the 12-month period prior to filing the EEO public file
report. If any broadcast licensee acquires a station pursuant to FCC Form
314 or FCC Form 315 during the twelve
months covered by the EEO public file
report, its EEO public file report shall
cover the period starting with the date
it acquired the station.
(3) If a station is subject to a time
brokerage agreement, the licensee
shaU file Statements of Compliance.
Forms 396t and EEO public file reports
concerning only its own recruitment
activity. If a licensee is a broker of another station or stations, the licenseebroker shall include its recruitment
activity for the brokered station(s) in
determining the bases of the Statements of Compliance. Forms 396 and
the EEO public file reports for its own
station. If a licensee-broker owns more
than one station, it shall include its recruitment activity for the brokered
station in the Statements of Compliance. Forms 396. and EEO public file reports filed for its own station that is
most closely affiliated with, and in the
same market as. the brokered station.
If a licensee-broker does not own a station in the same market as the brokered station, then it shall include its
recruitment activity for the brokered
station in the Statements of Compliance. Forms 396. and EEO public file reports filed for its own station that is
geographically closest to the brokered
station.
14) Broadcast stations subject to this
section shall maintain records of their
recruitment activity necessary to demonstrate that they are in compliance
with this section Stations shall ensure
that they maintain records sufficient
to verify the accuracy of information
provided in Statements of Compliance.
Forms 396. and EEO public file reports
To determine compliance with this section, the Commission may conduct inquiries of licensees at random or if it
has evidence of a possible violation cf
this section. In addition, the Commission will conduct random audits. Specifically, each year approximately five
percent of all licensees in the television and radio services will be randomly selected for audit ensuring
that, even though the number of radio
licensees is significantly larger than
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television licensees, both services are
represented in the audit process. Upon
request, stations shall make records
available to the Commission for Its review.
(5) The public may file complaints
throughout the license term based on a
station's Statement of Compliance or
the contents of a station's public file.
Provisions concerning filing, withdrawing, or non-filing of informal objections or petitions to deny license renewal, assignment, or transfer applications are delineated in H 73.3584 and
73.3587-73.3589.
(j) Sanctions and remedies. The Commission may issue appropriate sanctions and remedies for any violation of
this section.
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(a) Following are the FCC broadcast
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number.
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(b) Following are the FCC broadcast
application and report forms, listed by
number, that must be filed electronically in accordance with the filing instructions set forth in the application
and report form.
(1) Form 398. in electronic form as of
January 10. 1999.
| Appacaaon tor Extension of Broadcast Coni
struction Ptrrrat or to Reptaca Expvati Con!
struction Panrvt.
Appicaaon tor Permrt to Oaivar Programs to
Fon*gn Broadcast Staaon*.
Appacaaon tor Authority to Construct or Man*
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Broadcast Station
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Broadcast Station Lxansa
Apptca&on tor Renewal or an imemaoon* or
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; Appication tor Authonzaaqn n the Auxxfcary
Broadcast Servces

[44 FR 38436. July 2. 1979]
EDITORIAL NOTE. For FEDERAL REGISTER ci-

tations affecting §73.3500. see the List of CFR
Sections ATTected m the Finciias Aids section of this volume.
EFFECTT.'E DATE NCCE: At 61 FR 43996. Aus.
27. 1996. m §73.3500. the table was amended by
&ddinjr entry -296" :z samer.cai crier, effective either J as. 2. 1997 or after approval has
been yiven by the Office of Management and
Budget, whichever comes later
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<n) UndtrutUizoiion means the condition of having fewer minority employees in a particular Job group or fever
awards of contracts to MBEs than
tfould reasonably be expected by their
availability for such jobs or awards.
(12 FR CSS. Jan. S4. 1*77. u smendfd at 44
fE 96339. June 21.1979]

Subpart R—Requirements
ISSS.7 Nondiscrfartfiarton daoscs.

(a) Each agreement for financial asilstance made under any provision of
the Rail Acts shall include, or In the
case of agreements made prior to the
effective date of this part, shall be
amended to Include, the following
clauses:
(1) As a condition to receiving Federal financial assistance under the
Railroad Revltallxation and Regulatory Reform Act of 1976 ("Act"), or
the provisions of the Regional Rail Reorganization Act of 1973. as amended
(45 U.8.C. 701 et $eqX or the Rail Passenger Service Act of 1970. as amended
(45 U.S.C. 501 et uq.) amended by the
Act (collectively called, together with
the Act. the "Rail Acta"), the recipient
hereby agrees to observe and comply
with the following:
(1) No person in the United State*
ihall on the ground of race, color, national origin or sex be excluded from
participation in. or denied the benefits
of. or be subjected to discrimination
under, any project, program, or activity funded in whole or in part through
such assistance.
(2) The following specific discriminatory actions are prohibited:
(I) A recipient under any project, profram or activity to which these clauses
apply shall not. directly or through
contractual or other arrangements, on
the ground of race, color, national orirln. or sex:
(A) Deny a person any service, financial aid. or other benefit provided
ander such project, program or activity:
(B) Provide any service, financial aid.
or other benefit to a person which is
different, or Is provided in a different
manner, from that provided to others
under such project, program or activity:

(C) Subject a person to segregation or
separate treatment in any matter related to his receipt of any service, financial aid or other benefit under such
project, program or activity;
CD) Restrict a person In any way in
the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid or other benefit under such project, program or activity; or
(B) Deny a person an opportunity to
participate In such project, program or
activity through the provision of services or otherwise or afford him an opportunity to do so which is different
from that afforded others under such
project, program or activity.
(11) A recipient. In determining the
types of service*, financial aid. or other
benefits, or faculties which will be provided under any such project, program
or activity or the class of persons to
whom, or the situations in which such
services, financial aid. other benefit*.
or facilities will be provided under any
such project* program or activity, or
the class of persons to be afforded an
opportunity to participate in any such
project, program or activity shall not.
directly or through contractual or
other arrangements, utilise criteria or
methods of administration which have
the effect: of subjecting persons to discrimination because of their race,
color, national origin, or sex. or have
the effect, of defeating or substantially
impairing accomplishment of the objectives of the project, program or activity, with respect to individuals of a
particular race, color, national origin
or sex.
(ill) In determining the site or location of facilities, a recipient shall not
make selections with the purpose or effect of excluding persons from, denying them the benefits of. or subjecting them to discrimination under
any project, program or activity to
which these clauses apply on the
grounds of race, color, national origin
or sex. or with the purpose or effect of
defeaung or substantially impairing
the accomplishment of the objectives
of these clauses.
(ivi The recipient shall not discriminate against any employee or applicant
for employment because of race, color.
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national origin or sex. Except as otherwise required by the regulations or orders of the Administrator, the recipient shall take affirmative action to insure that applicants for employment
are employed, and that employees are
treated during employment, without
regard to their race, color, national origin or sex. Such action shall Include
but not be limited to the following:
Employment, promotion, demotion,
transfer, recruitment or recruitment
advertising, layoff or termination.
rates of pay or other forms of compensation, and selection for training,
including apprenticeship. The recipient
agrees to post in conspicuous places,
available to employees and applicants
for employment, notices to be provided
by the agency's representative setting
forth the provisions of these nondiscrimination clauses. The recipient
understands and agrees that it shall
not be an excuse for the recipients
failure
to
provide
affirmative
actlonthat the labor organisations
with which the recipient has a collective bargaining agreement tailed or refused to admit or qualify minorities for
admission to the union, or that the
provisions of such agreements otherwise prevent recipient from implementing its affirmative action program.
(v) The recipient shall not discriminate against any business organization
In the award of any contract because of
race, color, national origin or sex of its
employees, managers or owners. Except
as otherwise required by the regulations or orders of the Administrator,
the recipient shall take affirmative action to insure that business organizations are permitted to compete and are
considered for awards of contracts
without regard to race, color, national
origin or sex.
(3) As used in these clauses, the services, financial aid. or other benefits
provided under a project, program, or
activity receiving financial assistance
under the Rail Acts include any service, financial aid. or other benefit provided in or through a facility funded
through financial assistance provided
under the Rail Acts.
(4) The enumeration of specific forms
of prohibited discrimination does not

limit the generality of the prohibition
in paragraph (aXIXi) of this section.
(5) These clauses do not prohibit the
consideration of race, color, national
origin or sex If the purpose and effect
are to remove or overcome the con.
sequences of practices or impediments
which have restricted the availability
of. or participation In. recipient's operations or activities on the grounds of
race, color, national origin or sex.
Where prior discriminatory or other
practice or usage tends, on the grounds
of race, color, national origin or sex, to
exclude individuals or businesses from
participation in. to deny them the benefits ot or to sub)ect them to discrimination under any project, program or
activity to which these clauses apply.
the recipient must take affirmative action to remove or overcome the effects
of the prior discriminatory practice or
usage. Even In the absence of prior discriminatory practice or usage to which
this parupplles. the recipient is expected to take affirmative action to Insure that no person is excluded from
participation in or denied the benefits
of the project, program or activity on
the grounds of race, color, national origin or sex. and that minorities and
ICBEs are afforded a reasonable opportunity to participate in employment
and procurement opportunities that
win result from financial assistance
provided under the Rail Acts.
(6) The recipient agrees to take such
actions as are necessary to monitor its
activities and those of its contractor!
who will be paid in whole or in pan
with funds provided by the Rail Acts,
or from obligations guaranteed by the
Administrator pursuant to the Rail
Acts, except obligations guaranteed
under section S2 of the Rail Passenger
Service Act, in order to carry cut affirmatively the purposes of paragraph
<aMl> of this section, and to implement
the afHrmauve acrid program developed and Implemented pursuant to 5
CFR part 265.
(7) Tie recipient siall. iz ail advertisements for employees, cr solicitations fcr serr.ces cr :^ter.als from
business organuaticns placed by or oc
behalf of the recipient, in connection
with any project, program or activity
funded in whole or in part with financial assistance under the Rail Acta
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state that all applicants for employment will receive consideration for employment, and all business organixations will receive consideration for an
award of a contract* without regard to
race, color, national origin or sex.
(8) The recipient shall send to each
labor organisation or representative of
workers with which it has a collective
bargaining agreement or other contract or understanding a notice to be
provided by the agency's representative, advising the labor organization or
workers' representative of the recipient's commitments under section 906 of
the Act. and shall post copies of the notice in conspicuous places available to
employees and applicants for employment.
(9) The recipient shall comply with
all provisions of section 906 of the Act.
the Civil Rights Act of 19*4. any other
Federal civil rights act, and with the
rules, regulations, and orders Issued
ander such acts.
(10) The recipient shall furnish all information and reports required by the
rules, regulations, and orders of the
Administrator, and will permit access
to Its books, records, and accounts by
the Administrator for purposes of investigation to ascertain compliance
with rules, regulations, and orders referred to in paragraph (aX9) of this section.
(11) Recipient shall furnish such relevant procurement information, not included In its affirmative action program as may be requested by the MBE
Resource Center. Upon the request of
the recipient, the Center shall keep
such information confidential to the
extent necessary to protect commercial or financial information or trade
•ecrets to the extent permitted by law.
(12) In the event of the recipient's
noncompliance
with
the
nondiscrimination clauses of this agreement, or with the provisions of section
905 of the Act. the Civil Rights Act of
1964. or with any other Federal civil
rights act. or with any rules, regulations, or orders issued under such acts.
this contract will, after notice of such
noncompliance, and after affording a
reasonable opportunity for compliance,
be canceled, terminated, or suspended
in whole or in part and the recipient
may be declared ineligible for further

Federal financial assistance In accordance with procedures authorised in section 905 of the Act. or as otherwise provided by law.
(13) The recipient shall not enter into
any contract or contract modification
whether for the furnishing of supplies
or services or for the use of real or personal property. Including lease arrangements, or for construction. In
connection with a project, program or
activity which receives financial assistance under the Rail Acta with a
contractor debarred from or who has
not demonstrated eligibility for Federal or federally assisted contracts, and
will carry out such sanctions and penalties for violation of this part as may
be Imposed upon contractors and subcontractors by the Administrator or
any other authorised Federal official
The recipient shall insure that the
clauses required by 41 CFR * M . « implementing Executive Order 11H6 will
be placed in each non-exempt federally
assisted construction contract.
(14) The recipient agrees to comply
with and Implement the written affirmative action program as approved
by the Administrator pursuant to
126517 of title 49 CFR.
(15) The recipient agrees to notify the
Administrator promptly of any law
suit or complaint filed against the recipient alleging discrimination on the
basis of race, color, national ongts or
sex.
<MT> The recipient shall include the
preceding provisions of paragraphs a
a> through (15) of this section in every
contract or purchase order, whether lor
the furnishing of supplies or services or
for the use of real or personal property,
including lease arrangements, or for
construction relating to projects, programs or activities financed in whole
or in part under the Rail Acts The recipient shall cause each such contractor or vendor to include the prov.sions of paragraphs <a> (1) through 15»
of this section in every subcontract
The recipient will take such action
with respect to any such contract or
purchase order as the Administrator
may direct as a means of enforcing
such pronsions including sanctions for
noncompliance; provided, however.
that in the event the recipient becomes
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Involved :z. or is threatened with, litigation with a contractor or vendor as a
result of such direction by the Administrator, the recipient may request the
United States to enter into such litigation.
I26&J Affirmative action program—
General.
Recipients of financial assistance
under the Rail Acts and their contractors, as specified herein, shall develop
and maintain an affirmative action
program to Insure that persons and
businesses are not discriminated
against because of race, color, national
origin or sex in programs, projects and
activities financed in whole or in part
through financial assistance provided
under the Rail Acts, and that minorities and MBEs receive a fair proportion
of employment and contractual opportunities which will result from such
programs, projects and activities.
fttS.ll Submission of affirmative ac*
BOO program.
(a) Each application for financial assistance under any of the Rail Act*
shall, as a condition to its approval and
the extension of any financial assistance pursuant to the application, contain or be accompanied by two copies
of a written affirmative action program for review by and approval of the
Administrator. Recipients that have
already entered into an agreement or
other arrangement providing for such
assistance shall, within 80 days after
the effective date of this part, develop
and submit to the Administrator two
copies of a written affirmative action
program for review by and approval of
the Administrator and thereafter
maintain such program.
(b*l) Beginning 30 days after the effective date of this part, and until 120
days after such date, each recipient
shall require any contractor, as a condition to an award of a contract, for
$50,000 or more for services or products
on a project receiving federal financial
assistance under a program covered by
section 905 of the Act:
<i) To furnish to the recipient a written assurance that it will, within 90
days after the date of the award, develop and maintain a written affirmative action program meeting the re-

quirements of this part for the project.
program or activity covered by a*
contract.
(U) To require each of its subcontractors receiving an award of a sub*
contract for SS0.000 or more within l a
days after the effective date of Uus
part, to furnish to the contractor as 4
condition to such an award the written
assurance described In paragraph
(bxixi) of this section.
(3) Beginning 130 days after the effective date of this part, each recipient
shall require as a condition to the
award of a contract or subcontract of
$50,000 or more that the contractor or
subcontractor furnish a certificate to
the recipient or contractor as appropriate that a written affirmative action program meeting the requirements of this part has been developed
and is being maintained.
(3) Notwithstanding paragraphs (h)
(1) and (2) of this section, each contractor or subcontractor having a contract or SS0.000 or more but less than SO
employees shall be required to develop
and ™*4fitAi* a written affirmative action program only for contracts in accordance with 1365.13(c) of this part.
(4) A recipient or contractor shall not
procure supplies or services In leas
than usual quantities or in a rr»amer
which is Intended to have the effect of
avoiding the applicability of this paragraph.
1265.13 Contents of affirmative actwi
(a) General. A prerequisite to the development of a satisfactory affinnauve
action program is the identification
and analysis of problem areas inherent
in minority employment and utilisation of MBEs. and an evaluation of opportunities for utilization of minority
group personnel and MBEs Therefore,
an affirmative action program to guarantee employment and contractual opportunities shall provide for specific
actions keyed to the problems and
needs of minority persons and M3£s
including, where there are deficiencies
based on past practices, and with respect to future plans for hinng and
promoting employees cr awarding contracts, the develcpmen: of specific
goals and timetables fcr the zsrzzv*
achievement and nia^itenance cf f^
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